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Comment: Environmental Law and Populism 

Climate Populism, Courts, and Science 

Chris Hilson* 

Populism is very much in the air. It’s not a new thing,1 but this time it seems to be more or less 

everywhere. As a focus of academic study, it has not been much analysed by environmental lawyers. 

Legal academics have, thus far, tended to focus on populist attacks on the courts, which are seen as 

getting in the way of the will of ‘the people’. As a field, this has predominantly been the terrain of 

constitutional lawyers, with the threats being ones against the rule of law.2 Well known examples of 

such anti-court populism include the UK Daily Mail front page labelling the judges in the Brexit, 

Miller3 case as ‘Enemies of the People’,4 and the Polish government’s changes to judicial retirement 

age, which threatened judicial independence and were  ruled in breach of Article 19(1) TEU by the 

European Court of Justice.5 Environmental politics scholars have studied the way in which right wing 

populist governments typically favour particular elements of the environment associated with 

nationalism and identity such as landscape,6 but are often openly hostile to the science on climate 

change and hence to policy action to tackle it.7  

However, in a recent article,8 I made a start by exploring the extent to which climate change 

litigation might be regarded as an example of populism – both in terms of the type of litigant (with 

the EU ‘People’s Climate Case’ perhaps the most obvious example)9 and the style of argument (eg 

the populist, autobiographical narrative style of the witness submissions in Juliana).10 I labelled these 

‘populist legalism’ and ‘legal populism’ respectively.   

The idea of ‘the people’ is no stranger to environmental law, whether in the law of standing or in 

debates about public participation. An appeal to the will of the people is a common feature of 

populism: populist leaders claim to speak for the ‘real people’ over incumbent democratically 

elected governments who have been captured by elites and hence serve only their interests and not 

those of the people who elected them.11 The current campaigning battles against the climate 

emergency share something in common with this. Incumbent governments have at best taken 

woefully inadequate action given the scale and nature of the emergency or, at worst, been captured 
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by fossil fuel and other powerful economic elites who have an interest in preserving the status quo. 

Climate campaigners might therefore be said to be speaking up for the people against these 

recalcitrant elites. And they have done so, in part, using the courts.  

A number of recent climate change litigation cases have involved challenges to inadequate state 

action, including setting climate mitigation targets which lack sufficient ambition.12 Of course the 

question is whether the relevant litigants and such litigation are really speaking for the people.13 

That litigants are doing so via the courts – typically seen as part of the suspect elite (as per the Miller 

headline above) – might itself be regarded as unusual in populist terms. After all, part of the job of 

the courts is to uphold the rights of minorities – some of whom are regarded by right wing populists 

as not part of the real people and thus not deserving of favourable treatment. However, in left 

populist terms, the use of the courts is less striking in this respect, and climate litigation against 

government laxity is largely associated with the left. The real tension here is between slow 

movement by democratically elected governments and the desire for more urgent action by climate 

campaigners. Both in some senses represent what the people want: many people want serious 

action taken, but at the same time do not want to give up their carboniferous luxuries, let alone 

adopt a life of climate austerity. However, the balance point in that tension is not temporally static. 

Public opinion can shift and leave governments behind. In yielding to climate change demands, the 

courts are not necessarily moving beyond public opinion therefore – they may simply be reflecting 

the way in which the people have moved on. The public, overall, may not want to be quite as urgent 

as some campaigners, but they may be ready to be more urgent than existing government policy. 

While it may be possible to see climate change litigation as a form of populism, one should not 

assume that climate law and litigation somehow represents the populist strategy of choice: far from 

it. Most climate change litigation has ended up in disappointment for campaigners: few cases 

straightforwardly win in the conventional sense and very few seem to catch much in the way of 

media and hence public attention. In contrast, protest action by movements like Extinction Rebellion 

(ER) and the school strikes has recently made much more of a splash in the UK and elsewhere in 

Europe. Some well-known international climate lawyers such as Farhana Yamin have even joined ER, 

having become disillusioned with the capacity of the law to achieve the required social and policy 

change to tackle the climate crisis.14 Of course, whether this type of protest represents the will of 

the people or, perhaps more importantly, makes claims to do so, any more so than climate change 

litigation, is open to debate: the temporal arguments made above can be readily applied here too. 

However, what is perhaps as interesting to note is that left climate populism seems to be consigned 

to the strategies of protest and litigation. This lies in stark contrast to right populism, which tends to 

be associated with charismatic and authoritarian, populist political leaders. They don’t simply litigate 

or protest against government: they become the government. While green or eco-authoritarianism 
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as an idea is not a new one,15 we have yet to see a populist climate authoritarian leader come to the 

fore and tackle the climate emergency. 

If one defining feature of populism is an appeal to the will of the ‘real’ people, then another is its 

anti-expert stance, with science as a key form of such expertise in the firing line. My contention here 

is that the environmental movement and some academics (including environmental lawyers) have at 

times exhibited distinctly populist tendencies along these lines. As far back as the Brent Spar oil rig 

disposal issue and as recently as mobile phone masts and genetically modified organisms (GMOs), 

there has been a tendency among environmentalists to favour citizen perceptions of risk and 

emotions over the science.16 In academic circles, a reliance on Science and Technology Studies (STS) 

– which has become quite fashionable in environmental law17 – involves a similar scepticism towards 

positivist scientific knowledge. STS does not favour citizen views over the science as such: rather it 

argues that the latter cannot realistically be separated out from supposedly non-scientific elements, 

including the former.18 Given that science is ‘co-produced’, it is always subject to deconstruction. 

However, there is then a problem for environmentalists and STS scholars in selecting which 

environmental law and policy these approaches are applied to.19 GMOs are typically open season,20 

but then with climate change, we hear much less of this discourse.21 The science there is more 

sacrosanct; there is a fear of epistemological questioning of the relevant knowledge for fear of 

lapsing into climate denialism. I raise this not to suggest that we ought to be questioning the climate 

science – far from it – it is simply to observe, sociologically, that it appears to receive different 

treatment.22 

All of the above makes clear that while environmental lawyers may not have been thinking much 

about populism, it provides plenty of food for thought. First, it reminds us that emotions play a 

significant part in environmental law.23 Populism appeals to emotions over rationality, facts and the 

truth which are associated with distrusted experts. How you feel about something becomes more 

important than what you know or should know about it. Climate litigation, in emphasising 

compelling and moving narratives about lives already being shattered by climate disruption, has 
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begun to appeal much more to emotion. In climate communication terms, this populist style works 

much better than mention of just dry climate science and law. Similarly, emotional responses to risk 

have long been part of the academic conversation in environmental law: whether regulators should 

take into account ‘unscientific’ emotions or be guided purely by scientific rationality is a key 

question within the literature on risk regulation.24 Secondly, the people also feature heavily in 

environmental law. While an appeal to the people does not, in itself, necessarily make something 

populist, the interesting question is really about what counts as the people. In environmental law, 

the people impacted by pollution have often been the marginalised, people of colour and the poor. 

This is the territory of the environmental justice movement. While climate change is similarly 

impacting communities in unequal ways, both within nations and between them, it has also changed 

things in bringing home that we are, potentially, all people who will be affected by climate change. 

While environmental justice litigation might therefore only represent affected minorities – and some 

of the climate change litigation we have seen so far undoubtedly shares this attribute25 – this is 

becoming increasingly untrue of climate change litigation: it speaks for us all.  
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