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Forthcoming, The New Bioethics

How special is medical conscience?

The vigorous legal and ethical debates over conscientious objection have taken

place IargeWKm im of | heAtUaflJ' bﬂwsﬁMPTn

medicine is of a special kind, or are there other reasons why it tends to dominate
these debates? Beginning with an analysis of the analogy between medical
conscience and conscientious oijN LM!time, I go on to examine various
possible grounds for distinguishing between medicine and other professional

contexts (taking 'chm a&iafwii.ibﬁwﬁﬁ is that no

principled difference exists between the military and medical cases, nor between
the health professions and other professions. Nevertheless, there are practical

reasons why medical corelmlstAml ﬂNance, mainly concerning

the rapid advance of medical technology. Medical conscience will, for these

reasons, contingg vﬁl&d&%gefnﬁﬁ:'@wiﬁifl though

legal protection should in principle extend to all protessions.

Keywords: consP“Bclw_sl'swﬂtEcHet‘rE Rslrohal_th care;

professions

Introduction

Within medical ethics there continues to be a vigorous debate about the role of
conscientious objection (CO) in health care.* 2 Much of the debate has focused on
whether it can be permissible to compromise a health care worker’s moral integrity by
requiring him to act for or on a patient in a way that violates his principles (Brock 2008;
Wicclair 2011: 25-7 and passim; Baylis 2015). There is also disagreement over the
extent to which a professedly liberal, pluralistic and democratic state is permitted to
coerce practitioners to violate their consciences (Giubilini 2014: 174-5; Murphy and

Genuis 2013: 351; Oderberg 2018a, 2018b; Giubilini and Savulescu 2018). Questions of

! The literature is extensive, but for a representative sample of writers both for and against, see: Savulescu
2006; Asch 2006; Wicclair 2011; Birchley 2012; Giubilini 2014; Neal and Fovargue 2016.
2 Note that throughout this article, the terms ‘medicine’/*medical’ and ‘health care’ will be used
interchangeably to denote the full range of health professions.
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dignity, respect, tolerance, and liberalism figure large in the debate.® Whether there is
something special or peculiar about medicine/health care itself has been less a focus of
attention. Is medicine unique, or at least special, in giving rise to problems of
conscientious obj AMAITRING NGf-thMTmmﬁsﬂMEﬁr those of
other professions? After all, that the CO debate has been exclusively about medicine
suggests prima facie that there is somethi iCularly sensitive, or perhaps troubling,
about the doctor-patient rNeIaéio_rILshlig, or about the particular concerns of the profession,

OR CITATION OR

such that problems of conscience, and serious ones, are bound to arise.

In what follows | cons@l Ret“ ﬂw.@nf whether medicine is a special

case when it comes to conscientious objection. First, | will examine the most familiar
reason for thinking tI’SEEnABﬂMIE cEORIiﬂEEi\GiIeAIHS objection. |

will then move on to analyse a series of other features that might be thought to give
health care a special St&gl!’ln Ie?lc§nls-(!16Eng WVarsE ﬁ aanIQ to the question will be
mixed: I will conclude that, although health care is not special in principle, in practice it
almost certainly is.

In principle, conscience cases can arise in any profession. The conscientious
objections that are raised will be particular to the subject matter of the profession in
question. Nevertheless, conscience cases will arise across professions for the same
generic reason: conflict between required action and deeply held ethical principles. In
practice, however, given that health is a universal good, and given rapid advances in

biotechnology, medicine is always likely to stand out as far as the prevalence of

conscience objection cases is concerned.

% An interested recent discussion, in the Australian context, that defends medical conscience on liberal,
pluralistic grounds is Howe and Le Mire 2019.
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This suggests a two-pronged approach to the defence of professional conscience
rights. While health care should remain the focus of attention, and indeed take on even
greater urgency for practical reasons, advocates should also pursue the development of a
general legal framework for protecting conscientious objection. How this might apply

outside the profeleNﬁ nmALLI.HM&&Mo ic for

separate investigation.

ONLY!

The military analogy

NOT FOR CITATION OR

As soon as one begins to think of medicine as somehow special when it comes to

conscience rights, one is conf@iﬁ\&tiﬁn—%\ﬁaiﬁwmrexample —the long

tradition of conscientious objection in wartime. (For an overview, see Goodall 2010.)

Does the fact that mi §{E [ EOA BOVE FOR I GFFIQIALitions of many

if not most liberal democracies, make it easier to accept CO in medicine? The simple
argument is that if we gc“ﬁ%ﬂy“ﬁﬂﬁ&"ﬁuch occurs at a time of
supreme national emergency, surely we should be prepared to accept medical CO which
does not arise in such a dire social circumstance — although the situation may be dire for
an individual patient or group of patients. The weakness of this simple argument is that
its persuasive force relies on the critic’s acceptance of military CO in the first place.
The critic might consistently reject both military and medical CO, though it is worth
noting that, in line with the widespread acceptance of conscientious objection in
wartime, even the most strident opponents of medical CO stop short of condemning the
military equivalent (see, e.g, Giubilini and Savulescu 2018). The strength of the
argument lies in its appeal to consistency: if a person may permissibly opt out of some
practice in the most extreme of social circumstances, how could they be denied an opt-
out in less extreme circumstances when then general ground of the opt-out request is the

same? In both cases, the conscientious objector believes that the behaviour being
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required of them (military or medical activity of some kind) violates deeply held ethical
principles. If society or the state accommodates the objector even when the survival of
the society or state might be at risk, surely the society or state must accommodate the
objector in less onerous circumstances?

The militamm doeRITTi mrﬁ rSNRAR Frence
between the professional status of soldier and doctor. The military profession has as
much right to that name as the medical prﬂels-SXn!. Both involve kinds of work that

require long and intensiv&t&jni’pgll_obtﬁwgﬁ_iqk_i_eiférﬁd 8'ﬁully. Both are

heavily regulated. The practice of medicine is governed by national and international

codes and by domestic laws. I\@FWRW_W widely accepted

international conventions and rules of conflict supplemented by country-specific
regulations. InvoIvenﬁEEeng‘yﬁn FaQRcQEEe‘aﬁlAleate complex,

life-or-death decision making — but | hasten to emphasize that in my view this is not a
necessary condition forPCHt? a!ﬁ;!lyst!)-!lgrges‘s{oﬁ RSION.

Critics of medical CO have said the following about the medical-military
analogy: just as CO in warfare has often led to punishment and ostracism, so in
medicine the objector must be prepared to bear the consequences of being allowed an
opt-out. As Giubilini and Savulescu (2018) put it: ‘[c]onscientious objectors to
conscription to war were incarcerated or experimented upon. Today’s conscientious
objectors pay no such costs.” This echoes in much stronger terms the views to which
these authors signed up along with a number of other academics in the ‘Consensus
Statement on Conscientious Objection in Healthcare’ (Consensus Statement 2016). For
these opponents of medical CO, objectors should only rarely have an exemption, but

when they do they ‘should be required to compensate society and the health system for

their failure to fulfil their professional obligations by providing public-benefitting
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services’ (Consensus Statement 2016, point 7). How might the defender of medical
conscience respond?

One must with charity assume that Giubilini and Savulescu are not suggesting
that medical objectors should be incarcerated or experimented upon, and in any case
this has not been WARMINGWMTMR’Q MId other
English-speaking countries. To be sure, a certain amount of social ostracism and
general hostility was once directed tow‘a)ryp!f)p e!who were often regarded as mere

cowards. Nevertheless, rﬁsbmilltiéydtﬁc'%igi_okgfijafﬁarawn vital roles such

as medical care for the wounded, agricultural and factory labour, and so on. Some were

simply left alone to live in themt:stljgcnﬂu'qpften religious communities.

As a defender of medical CO, | acknowledge that objectors should expect to be treated
with a certain animos@EﬁhABQVﬁiEQrﬂeM El)QlA.Im at large for

refusing to ‘go with the flow’. Such is the price of non-conformity. This is a long way
from saying that militagg He%?!a? olt-)!eEctRs s\w’oﬁc!‘sﬁtlegeﬂe'cution or
discrimination under the law, rather than accommodation in accordance with their legal
rights. If CO is a civil right, then the state must not countenance persecution for its
exercise. Ideally, one should also hope for civility and respect at all times, but in such
delicate situations as inevitably arise in war and medicine this is not always possible.

Perhaps, as Giubilini implies, it is in the involuntary aspect of military service
that the disanalogy with health care lies. The common view among critics of medical
CO is summed up by Udo Schuklenk when he says that ‘[nJobody forces anyone to
become a professional. It is a voluntary choice’ (2015: ii). Again, as Julian Savulescu
puts it: ‘If people are not prepared to offer legally permitted, efficient, and beneficial
care to a patient because it conflicts with their values, they should not be doctors’

(2006: 294). Although this is a familiar argument, it is difficult to see the force of the
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point. If military CO applied only to conscripts, then ‘career soldiers’ or volunteers
would have no exemptions; however, they too can face situations where conscience
requires them to refuse to serve and the law allows such refusal (examples might
include what is to them an egregiously unjust war, or seriously unjust behaviour within
war not covered bWAmuﬁerrgaMﬁr MmﬁnMEﬂ;) The critic
might respond that this is irrelevant, the point being that a military conscientious
objector is exempted from serving in a combatxll'e altogether, because of his having

been conscripted; no volﬂtsgiyoﬂaﬂje&iqlgﬁ-%yi fajﬁseaiﬁ in a combat role

altogether. Such a response would only prove my point, however: no person who

voluntarily ‘signs up’ to bein%lMULaAcfl@N:Es to practising medicine

altogether, only to specific acts that they consider violate their ethical principles.
The point abosﬁ)EmABQM[ByEiQRtM ElGIATIOdiCEﬂ CoO

against its proponents, needs to be handled with care. The objection usually takes a
simple form: ‘The consPcri‘gtE)!:glnﬁ!;(l) uneer‘tf)Ea!se lllt?lylactor willingly enters
the profession. This explains why we allow an opt-out for the former but not the latter.’
In my view it explains no such thing. It makes a false comparison: in the former case,
what we are really concerned with is the conscript’s status as citizen, and their right not
to serve in a combat role at all, as opposed to being concerned with a soldier’s conduct
within a combat role. In the latter case, we are concerned with the health care worker’s
status as health care worker, and their conduct within a profession that they have
already signed up to. . Once the structure of the analogy is correctly understood, we can
apply it to illuminate the case of medical CO. For it is open to any conscript to renounce
their citizenship altogether — as many conscientious objectors do — in order to avoid

military service. Similarly, it is open to any health care worker to leave the profession,

as critics of CO continuously urge, if their consciences are troubled by what they are



Forthcoming, The New Bioethics

sometimes expected to do. Yet it is by no means commonly held that the price of
military CO has to be renunciation of one’s citizenship. One could of course be
consistent, insistiWﬂtRNtliNa ona Rﬁerllmygeﬁﬁigf the
profession, but one would need to argue in favour of such a solution. On the other hand,
if freedom of conscience is a basic civ)INNLI'¥ED liberal, pluralistic democracies
professing tolerance and respect for diversity in ethical codes and world views — as the

international conventionyt%icf &Rt&! IA};!&ngBt abundantly clear

— then the preferred approach should be to provide conscience-based accommodations

CIRCULATION.

in both kinds of case.

SEE ABOVE FOR OFFICIAL

Moral decision making
Perhaps we should consider medicine to be special when it comes to conscience rights
PUBLISHED VERSION.
because, as Mary Neal puts it, ‘the practice of healthcare necessarily (and perhaps
routinely) involves decision-making that contains a moral element’ (2019). Adrienne
Asch also emphasizes the crucial role of moral decision making in medicine. Curiously,
though, she states: ‘The idea that, unlike most professionals, health care providers leave
their personal moral beliefs at the door when they go to work and simply provide any
service that is safe and legal does not reflect the daily experience of medical
practitioners or provide a model that society expects them to adhere to’ (2006: 11,
emphasis added). On the contrary, one would have thought, given the extent to which

health care has dominated recent debates about conscientious objection, that most

people considered other professions to be quite different from medicine, and regarded

4 See Article 18 of the United Declarations Declaration on Human Rights 1948 and the various
treaty and convention clauses derived from or similar to it, such as Article 9 of the

European Convention on Human Rights.



Forthcoming, The New Bioethics

lawyers, accountants, and corporate middle managers (to pick at random) as
professionals who do ‘leave their personal moral beliefs at the door” when asked to
provide a lawful service. Most people are well aware of the delicate ethical decision
making involved in health care, where issues of life, death and health are front and

centre. We don’t MA)RN lNﬁmMﬂm&sﬂﬂAﬁ%xtem.

That said, Asch is correct about the inescapable role of moral decision making in

|
medicine, and right to hold that society doeslﬁ(xé'nd should not expect doctors to park

their moral principles beﬁas;i;tlpaﬁafqpﬂnig'la erot is applies across the

board. In all professional contexts there are moral decisions to be made, whether the

professional involved realizescmR@N'i_nRTimEon can be made to realize this

fact by carrying out a simple thought experiment. All they need to do is ask: ‘What is
my ethical red line?’ §E‘E AIQ,QVIE ]EQR)LQEE [IIQGISA)I}&I consider that

they have been asked to do something that violates their deeply and sincerely held
moral principles? Every sin % pro?ssmnap unlesslzesy!lgsﬁme kind of psychopath
or sociopath — will have their ethical red lines, which means that, in principle, problems
of conscience might potentially arise for them. Any professional, | submit, should be
able to shelter under a general legal framework protecting freedom of conscience in a
liberal society. As Asch succinctly puts it: ‘We applaud employees who blow the
whistle on unsafe or unethical practices in corporations. By conscientiously objecting to
practices that are often ingrained in the cultures of their chosen professions, they do
society a service’. She goes on: ‘A society that accepts pluralism and diversity in its
members’ religious beliefs and moral commitments should not require people to behave
in ways that go against deeply held convictions’ (2006: 11).

Note in passing, however, that Asch’s elision of whistleblowers and

conscientious objectors is a little quick. Whistleblowers intentionally alert others to
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practices that are clearly illegal or that society recognizes as uncontroversially wrong
(such as fraud and corruption). Conscientious objectors, by contrast, knowingly
(although it is unlikely to be their intention) alert others to the fact that a particular
practice is ethically contested, and so is not one that every qualified person should be
required to perforWA(RN:l)NGnGWAuFEm R?ﬁemml'
conscientious objectors perform a service to society.
o ?NHY! . .
Now, the role of conscience in the protessions generally might not loom large in

practice or in the public ﬁ%uftligarﬁ o&cigigﬂglpiwﬁn H(ﬁently suggested the

following at a workshop on conscience in health care. Imagine a lawyer were asked by

his senior partner to work on @mumnmoidance. The arrangements

would be perfectly legal, given various technical loopholes, but would clearly violate
the spirit and obj ecti\SEE: A&chﬁt EQR/eQF[Erlﬁ!Alnscientiously to

object without fear of demotion, harassment, or other penalty? No sooner had |
presented the scenario E{H aBmILﬂ‘!Iglé!gEIeDsp‘re’aEtﬁgg!rguﬂﬁe room. The scenario
seemed ridiculous to my audience — a lawyer with a troubled conscience! But what the
audience reaction suggested to me was that if professional freedom of conscience was
taken more seriously across the board, rather than being discussed only in relation to
health care, some other professions might claw back some much needed respect. (Even
more so if conscience clauses were incorporated into formal, enforceable codes of
ethics.) Other examples might include: accountants, who are regularly expected by their
employers to sail close to the wind in audits and other work; journalists, who can easily
find themselves expected to run with stories that have no evidential basis; and

politicians, for whom the expectation to compromise one’s principles is a commonplace

of climbing the political ‘greasy pole’.

10
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It must be emphasized that accommodation of CO is not supposed to be a
substitute for other mechanisms and processes that help to minimize ethical conflict —
such as, perhaps, a greater diversity in public and private health care provision. In some
cases of conflict, the relevant area of professional practice is so specialized that it is no
hardship for the oWAMﬁta‘reAuIim,eS/immedom. In
medicine, for instance, it should be possible for a conscientious objector to transgender
surgery or some other form of extreme?oyylr-nxgﬁcation to avoid the contested work

and still practise cosmetiﬁsﬁgi;yﬁgiﬁIyérigiy.AB_i/_icaﬁﬁt, 8 ﬁ)jector to abortion

would have their professional freedom severely restricted by being prohibited from

working in an obstetrics Wardmmngf Greater Glasgow Health

Board v Doogan [2014] UKSC 68). In general, tacit or perhaps even explicit contractual
understandings betwﬁl%%ﬁlﬁ%n@ﬁlﬁﬁlﬁl—fm external

resolution of conscience-based objections. Nevertheless, formal protection for CO

" PUBLISHED VERSION.
within a statutory and common law framework must exist as, to use a currently
fashionable term, the ultimate backstop giving real force to the many international
agreements recognising freedom of conscience. As a basic civil right in a liberal society,
conscience deserves the same explicit legal recognition as other civil rights such as

freedom of speech and freedom of association. What could justify differential

treatment?

Protecting interests and avoiding harm

It might be argued that health care involves the promotion and protection of other
people’s interests in a way not found in other professions. It is not for nothing that ‘First
do no harm’ (from Hippocrates’ work Of the Epidemics) is a cornerstone of medicine,
along with such principles as these from the Hippocratic Oath: ‘I will use my power to

help the sick to the best of my ability and judgement; | will abstain from harming or

11



Forthcoming, The New Bioethics

wronging any man by it” (Lloyd 1983). Given the centrality in the medical profession of
doing good and avoiding harm, we should not be surprised that a health care worker
who believes that what they are expected to do will cause harm to their patient, or not
do the good that is supposed to be done, might reasonably object to carrying out the task

at hand. WARNING - AUTHOR'’S DRAFT

One immediate response to this suggestion is that although doing good and

LY!
avoiding harm is such a palpable feature of medicine, it is by no means confined to it.

The premise here seems ﬁ%*@t&gﬁrs &flgi;x;i;ifas'ﬂ]s gﬁnore like service

providers. Perhaps the question of avoiding harm is more likely to arise when it comes

to fixing a leaky pipe or repaim ml_vﬁﬂlglw_the case of auditing one’s

accounts or arranging a property transfer. Certainly harm — at least in a manifest, bodily
sense — is more an |S§EEﬂAB{QS%EeErQBtr\QEE&GIINFand in the

former case the avoidance of harm is hardly likely to give rise to a conscience question.
But every profession isPdet(ﬂcBatgHItos dlgllngggoxﬁ I§/§dl|% mr'm, even if the goods
and harms at stake are not bodily. A lawyer is bound to avoid putting their client in
legal jeopardy, to make all available attempts to keep them from being harmed by state
action, or by neighbours, or by business partners. Advancing one’s client’s legal
interests is as much a case of doing good for that client as keeping their blood pressure
normal. Avoiding financial injury to a client is the business of an accountant just as
avoiding bodily injury is a prime concern of the doctor. An investment adviser, or
lawyer, or accountant, should be legally free to opt-out of implementing a scheme —
rather, a scam — intended to separate clients from their money with no discernible
benefit to the client thereby. We should not, then, be misled by the more spectacular,
headline-grabbing nature of medicine into thinking that it has a unique occupation with

people’s interests.

12
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The second point is that CO is about more than refusing to do that which might
cause harm to one’s patient or client. An objector might refuse to do something they
consider wrong even though it does not harm, or even benefits, their patient or client. In
the legal example, a tax avoidance arrangement is going to benefit the client, yet
because the arranMRMNe@tter AM‘EHQ R(’%SS RRAEH[Iawyer may
have serious reservations about implementing it. The defender of medicine’s unique
status might draw a distinction here, inasmucl:'ﬁ as!it is harder to see how a doctor’s

objection to doing what ﬁ%uiye?t&bﬁW&rﬁzﬁplgiaaﬁblgrﬁn his belief that by

doing what he objects to he will be harming the patient. Yet here, again, the contrast

with other professions is not SClRCULATION.

Suppose a surgeon objects on moral grounds to doing purely cosmetic surgery,
as opposed to surgerﬁEt&oAtBﬂMEreﬁQBregﬁﬁlG(ltALcases, patients

ask to be made to look like Barbie or Ken, or like some celebrity. Now, some surgeons
might object to such surpggr{/%alc-aﬂg !h-leFtRnk‘!tE %%(!rgy e3<posing the patient to
harm, perhaps in the long term. But they need not. The procedure in question might be
safe yet some surgeons might still object on the basis that surgery is not about pandering
to vanity, fanning the flames of narcissism, promoting ‘celebrity culture’, and so on.
They might think it wrong to operate for non-medical reasons, and this may represent an
ethical ‘red line” for them, even though the procedure itself would not be harmful to the
patient (not even psychologically, at least as far as the surgeon can tell).

This sort of case, | submit, provides a better illustration than the example of
abortion of how CO and harm can come apart in medicine. Most physicians who oppose
abortion believe that it involves not only taking the life of the unborn child but also that

it harms the patient, at least psychologically and in the long term. Still, it is hardly

inconceivable that a physician might have a conscientious objection to abortion solely

13
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because it involves taking a life and not because they believe it harms the mother in any
way. Therefore, it is plausible to think that there is no principled difference between
medicine and other professions when it comes to promoting a patient’s or client’s

interests and avoiding harm to them.

WARNING - AUTHOR'’S DRAFT

Trust and integrity
Alternatively, it might be argued that @Ntovqatient relationship involves a unique

bond of trust. The patient relies on the practitioner’s integrity — their commitment to

doing what they consideNQthﬁQ)ﬂe‘;&TAImul ﬂlﬁs considered’.

Given this, no patient would want a practitioner to provide a service or treatment to

ULATION.
which the latter had a serious &llcle}gjectlﬁm, ;!?or no other reason than doubt about

whether the practitiorgré(gI%ﬁﬂ%lyﬁgﬁegﬁﬁq%iwiﬁmmitted to

providing it with the utmost skill (Savulescu and Schuklenk 2016: 163).

The thought thiP Y BIISHFE DWVERSON i their provision of
treatments to which they object does not, of itself, distinguish medicine from other
professions. On the contrary, a client ought perhaps to be more worried about having a
lawyer or accountant implement a tax avoidance scheme to which they ethically
objected than about a medical conscientious objector. It is unlikely the sanctions on a
lawyer or accountant in such a situation would match the severe discipline meted out to
a health care worker who allowed their ethical objections to interference with the actual
quality of the service they provided, with all the attendant dangers such interference
would produce.

When it comes to trust and integrity, the difference between medicine and other
professions, if there is any, can only be a matter of degree. It is of the essence of most
professions that clients and patients rely heavily on the knowledge and expertise of the

professional. The reason we engage professionals in the first place is that we are unable

14



Forthcoming, The New Bioethics

to manage our own situation unaided, whether it be our health, our financial affairs, or
our legal difficulties. We expect the professionals we engage to act with integrity in our
case: we expect them to be honest, reliable, helpful at all times, on our side, and — we
hope — of sufficiently upright character not to let us down. Do we care as much about

what is sometimemmm&gmyAiUI HQ R%&IDMF S-Ewn

principles? Does it matter to us whether our doctor only does what she believes to be

LY!
ethically correct (whether or not potentlaINharm to the patient is at issue)? Do we worry

about whether our Iawyeﬁaagfo%tﬁtﬁro&'(iqi_cﬂ;fﬂc&eﬁr\gﬁwith which they

feel ethically comfortable? I doubt that such concerns are high on the list of most

patients or clients, but if they mm’ mﬂwgn_resumably apply across the

board. If we expect our health care professionals to behave with a certain amount of
autonomy, acting on SEErAmyEd E’%OQIEEMA‘EF than as our

personal valets, then | do not see why we ought not to think the same way about other
. . PUBLISHED VERSION. .

professions. If it is more common to see one’s doctor as an autonomous professional

than one’s lawyer — who, we might think, is a mere highly paid functionary there to do

our bidding — this says more about our respective attitudes to the medical and legal

professions than about the nature of those professions.

Intimate and delicate decisions

Perhaps what is special about medicine is the uniguely intimate and delicate decisions
that patients and doctors make in consultation with each other. There are things a person
will tell their doctor that they would not tell anyone else except perhaps a priest. Health
care professionals are often privy to the most secret and sensitive information about
another human being. The potential consequences of acting wrongly on that information

are huge, even a matter of life and death.

15
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Supposing that all of this is true, it is hard to see how it means that there is no
place for CO in other professions. In fact, there is a logical gap between the intimacy
and delicacy of the doctor-patient relationship and the need for conscience protection in
that profession. How does this aspect of the relationship give rise to conscience rights?

Maybe the idea ismm’ Mﬁ.mMIﬁQ:Rﬁﬁ RRAF X veen doctor

and patient implies the possibility of doctors being pressured or expected to do

|
something they regard as seriously WrongN’!z-rMﬁ's, due to the intimacy of the

relationship, there is a riﬁcéqi_cti!s Iﬂriﬁihi_xgﬁ_ioaeﬁ W'&fﬂw expectation of

doing whatever the patient wants them to do as long as it is legal, practicable, and does

not involve any wrongdoing 'SCIRCULATION:

If so, | submit that the difference between the medical scenario and other

professional reIationﬁ;EElMpMﬁ)eE%rQEﬁm, overall,

medical decisions are more delicate and sensitive than the decisions made in the context
of other professional re atlorﬁups ﬁ?&!l%l‘?&))ﬁ%!\}?&)!gows for example). This
does not exclude the possibility that a lawyer, for example, might find herself being
asked — by her client or by her senior partner — to do legal work of a particularly
sensitive nature, sailing very close to the wind of what she considers ethical practice. To
be sure, in law, or accounting, or finance, or other related professions, decisions are
rarely a matter of life and death or of bodily health and well-being. Yet they can still be
highly sensitive, involving the most intimate details of how a person arranges their
financial or legal affairs. Delicate judgments regarding what is professionally acceptable
can and often do arise.

Mark Wicclair queries the supposedly unique status of health care in relation to

other professions. He finds ‘questionable’ these two claims: (i) ‘[t]he infringement of an

agent's moral integrity is much more serious in the case of physicians than in the case of
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employees of accounting firms and advertising agencies’; and (ii) ‘[t]he impact of the
choices and actions of physicians is much greater than that of employees of accounting
firms and advertising agencies’ (2000: 215). Perhaps he overstates the case a little
inasmuch as, in general, the impact of decision making in medicine is probably more

serious than in otlwmuﬁtexthrMaMI\cting

according to one’s principles — is at stake, the issues that arise are likely to be more

|
serious in health care than in law, accounting, or advertising. Still, Wicclair is right not

to see anything unique aﬁ%m.qdigﬁ Rea&riqlﬁﬂt.i;? 8lﬁth6i&ofessions should

not be ruled out ab initio. Wicclair himself considers an advertising executive tasked

with the promotion of smokinc]RcmM'Q\N\_/ement can be as significant as

in any doctor-patient relationship, if we are looking at contribution to harm. The
advertising executiveﬁEEoM“&tEQRngmemang a palpable

injury through their participation in the advertising campaign, but such involvement still
PUBLISHED VERSION

gives rise to a serious question !)T con!-cllence. 'A’l’e executR/e migﬁt be troubled by their

indirect contribution to harming public health if the campaign were successful, which

might be every bit as troubling for the executive as it would be for a doctor asked to do

something they believed would indirectly harm their patient.

If not in principle, then in practice

It has proven difficult to find a line of demarcation between medicine and other
professions such that CO should be available in the former context and not in the others.
I have argued that there is nothing about medicine per se that sets apart CO in that
profession from the long-accepted availability of CO in wartime. Further, what is true of
health care is true also of other professions; | have focused on the legal and financial
professions, but the same can be said for others such as advertising (Wicclair 2000). All

are concerned with promoting the interests of their clients and avoiding harm to them.
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Moral decision making is found in all of them; sometimes the decisions to be made are
of great significance for the client or for third parties. All professional relationships
involve trust, integrity, reliability, and the sharing of sensitive information. Intimate
aspects of a client’s life are the subject matter of many professional relationships —
whether it be phyMRNlaNﬁth‘fA”ﬁH&QR’s&rﬂMFr But even
when sensitive or intimate information is not involved, professionals may find their

. . ONIHY! . . :
consciences troubled by the expectations of their clients, or of their superiors, or by the

requirements of the recomisqlgoﬁ 6f ﬂaC&Cf'ij Rgi;fgﬁsig.ﬁvery member of a

profession will have their ‘red lines’ — the boundaries they will not cross, as a matter of

ethical principle, in the conduc(linaulr_lﬁﬂ'on ;fhe question should be not

whether there should be legal protection for CO across the professions, but how it
should be implementﬁﬁﬁNMQMEsrﬁlﬂR. OFFICIAL

Nevertheless, despite the lack of a principled line of demarcation between health
care and other professigy %53' ﬁ!ﬁ&%%ﬁ%ﬁgﬁ Qr% dominates debate
among ethicists about conscientious objection. High-profile legal cases, such as
Doogan, are partly responsible. These, however, reflect a more general preoccupation
with beginning- and end-of-life decision making that goes back to the explicit
conscience protection of section 4 of the Abortion Act UK (1967), as well as the Church
Amendments in the USA (1973) which allow for extensive accommaodation of CO to
abortion by workers in federally-funded hospitals.

There is, however, a far broader concern that distinguishes the medical
profession — and the health care professions in general — from the other professions.
This is the rapid, seemingly unstoppable march of technology and the opportunities it
creates for treatments, procedures, and services that we can still barely imagine. Indeed,

I would go as far as to suggest that it is no more than an historical accident that abortion
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and euthanasia have been the triggers for debate about conscientious objection.
Although beginning- and end-of-life issues will continue to occupy much of the debate

over medical conHMM!,Mgos_silﬁiH;ﬁHgﬂﬁffm-!aical

technology over the coming decades make it certain that increasing numbers of medical

ONLY!

practitioners will find their own ethical red lines being challenged by patient demand for

lawful services, and by (a8 BIPESTHEATION OR

Consider some of the procedures and services that are currently available and

becoming increasingly widesfC4RC WHiaf&X TREOMNsoender surgery — once a

rarity, now more easily available. There is extreme body modification,® cognitive
enhancement,® the in&gﬁg ng(ﬁmﬁrgm) ngsﬁ!gllﬁ!ﬁous kinds of

body integrity disorders leading to requests for the removal of health body parts.® Then
PUBLISHED VERSION.
there is the rapid development of gene editing,® personalized genetic testing,'° and an
as-yet unimagined range of medical treatments and services that better understanding of
the human genome will bring. It would be short-sighted and insouciant to insist that the
kinds of activity listed here will be confined to the private sector, where health care
professionals might have greater autonomy over whether they wish to participate.
Transgender surgery is available on the NHS; why should we think other
procedures will not be, should there be sufficient demand and vigorous lobbying? Nor
should we think that such treatments and services will only ever remain niche and are

unlikely to trouble the consciences of the vast majority of doctors. First, it is not a

question of numbers. Protection for conscience was built into UK abortion legislation

% For a list of currently available modifications, see https://shrtm.nu/yg4D [last accessed
15/02/19].

® See https://shrtm.nu/GgMS for some examples [last accessed 15/02/19].

70On which, see https://shrtm.nu/70Yn [last accessed 15/02/19].

8 See https://shrtm.nu/fjuD [last accessed 15/02/19].

® See https://shrtm.nu/dHSD [last accessed 15/02/19].

10 For background, see https://shrtm.nu/kQG2 [last accessed 15/02/19].
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from the beginning, when access to such services was limited and expected by many to
remain limited. The question is one of principle: in a liberal, pluralistic democracy that
does not profess a single, comprehensive ethical or religious code, may any doctor be
compelled to act in violation of their deeply and sincerely held ethical boundaries?

Secondly, we shoWMﬁoi‘aAn“ﬁ[Mfﬁnnm have

mentioned to become increasingly accessible and affordable. For now, genetic testing is

|
a minority pursuit. Reduced costs, increased accuracy and ease of use, demands from

insurance companies, eXﬁCBQF]HWO\érW(ﬂ%piI 6nﬁ06rhand sheer popular

interest, will make it a virtual commonplace within a few decades. This will make it

harder for doctors to avoid thme‘),LhAWGN ;[he service themselves or refer

patients to another practitioner who will, that they provide information about
laboratories where thSEEg A(BQM(EOMEQ]EIHQ‘IAL&)OM the history

of medicine, it is that what starts off as niche, expensive, difficult, and therefore
unpopular, usually becgn‘ejs%iﬁ'e!p%!:(!,Eat%rd%EIa‘n r%ghNea'sier to implement.
Hope correspondingly metamorphoses into expectation; and expectation has the
potential to lead to CO and the desire for an exemption on the part of those of whom
demands are made.

This is not to say that rapidly advancing medical technology will lead to an
epidemic of CO in medicine. Taking all medical treatments, procedures, and services as
a whole, it will continue to be the case that the vast majority are either beneficial, or at
least not harmful, nor likely to trouble the consciences of any medical professional. That
said, it is certain that we will find large areas of health care where conscience cases
become increasingly common. Technology has a habit of pushing ethical boundaries,
which inevitably leads to questions of conscience for people involved in implementing

the technology. The overall direction of travel in society might seem distinctly
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permissive, but in a highly pluralistic society where people hold to various ethical codes
(religious or secular), we should not expect everyone to ‘go with the flow’, least of all
the health care erRrﬂN/i]w @VWTW6hU§]WWf the new
technologies.™*

Nor should we confine the issU€)NHsYWith primary roles. On my view of CO,
it is essential that the ethics of cooperation be given full weight.*? It is the lack of a civil

jurisprudence of cooperMp,;Fd !ﬁ(g\!slﬁ!m)'ﬂufge&bortion Act UK,

that led to the failure to protect the midwives in Doogan from having to assist on an

CIRCULATION.

abortion ward. Legal protection for CO should not be reserved solely for those tasked

with performing the (gggiﬁﬁﬁ‘liéu%ﬁqa#iéi K(f_e who object to

assisting with performance of the act in ways that are sufficiently direct and proximate
to implicate them mordAUHB LLISH EB-WERSHOMN ¢s listed above, made
possible by advances in medical technology, the question of cooperation will be
relevant. In the case of DNA testing, for example, a conscience issue might arise for the
doctor with whom the initial consultation takes place, for a technician in the laboratory
where such tests are performed — he might conscientiously object to some kinds of DNA
tests and not others — or for other professionals, such as consultants or surgeons, who
are asked to provide various services based on the test results. The question of
cooperation can, in principle, arise at many locations in the causal chain of health care

provision.

1 None of which, of course, excludes the important further question of conscience protection
for those involved in the design, production, and marketing of technology in respect of
which conscience questions might arise.

12 For full discussion, see Oderberg 2018a. For detailed analysis of specific issues, see Oderberg
2017.
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Conclusion

When it comes to the question ‘how special is medical conscience?’, then, my answer is
twofold: not special in principle, but special in practice. Health care will always be a
universal concern of the deepest kind. Nearly all of us need the services of a lawyer or

accountant at som“ﬁ%%' Ng but &g!\mgﬁ,x%paﬁéﬁ e without the

need for medical care, and we often need it on more than an occasional basis. This
ONLY!

basic, universal need, coupled with extraordinary advances in the scope and variety of

what medicine can do, nﬂai‘-urpﬁrﬁnﬁiartk-‘ollansednhealth care

professional is more likely to be challenged than the conscience of a lawyer. The lack of
principled difference between @l muMTalQN society needs a wholly general

legal framework for conscience protection, combining both statute and case law. At the
same time, the clear (ﬁﬁﬁcﬁg&xﬁeﬁgﬁeaﬂ]ﬁgelaﬁ]lAld'(her professions

means that, with such a framework in I;-Jllace, the details of its interpretation and
PUBLISHED VERSION.

implementation would, at least in the early stages, be hammered out almost exclusively
in the context of medical cases. As such, a serious commitment to legal protection for
conscientious objection, in line with international commitments, will make medicine the

driver of protections that all professions will be able to enjoy.
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