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Abstract: Mandatory corporate extraterritorial responsibilities to promote environmental, social
and human rights awareness and recordkeeping have been criticised as green-washing, despite the
progressive intent of such attempts. This article conducts an in-depth investigation of extraterritorial
responsibility through the lens of the social licence to operate (SLO), using a hybrid methodology
involving doctrinal, conceptual, black letter, interdisciplinary and socio-legal sources. We aim to give
an overview of decided cases referred to the Supreme Court by the Court of Appeal, in the hope of
offering academic groundwork for legalising corporate extraterritorial responsibility in the context
of global value chains with the participation of multinational enterprises and various stakeholders,
including those in very vulnerable positions in developing or the least developed countries. Previous
research on the notion of the SLO has tended to focus on one particular industry, based on the
assumption that an SLO is more relevant in corporate social responsibility (CSR)-sensitive sectors.
This article will change the focus and aim to answer the question of whether building and maintaining
SLOs can help companies to acquire the social legitimacy to fulfil extraterritorial social responsibility.
We link the goals, ideals and breadth of SLOs to those of extraterritorial responsibility in order to
provide supplementary support for legislators to achieve better compliance and risk management.
We conclude that the benefits of seeking an SLO are that they can help to inform progressive
extraterritorial legislative attempts, promote board accountability, and mitigate environmental and
social risks.

Keywords: extraterritoriality; social responsibility; environmental responsibility; social licence to operate

1. Introduction

The investigation of mandatory extraterritorial responsibilities rests critically on the
responses to two key theoretical enquiries: could and should SLOs be used to explain
the significance and legitimacy of corporate extraterritorial responsibilities to enhance
the compliance of extraterritorial responsibilities and to resolve conflicts between the
vulnerabilities of stakeholders and the power of MNEs, in order to create more sustainable
business and social environments? This article aims to contribute an academic basis to
rationalise mandatory corporate extraterritorial responsibility through the lens of the
SLO. We make a connection between the goals, ideals and breadth of SLOs and those of
extraterritorial responsibility, in order to provide supplementary support for legislators to
achieve better compliance and risk management.

1.1. Research Significance

This is a significant attempt with comprehensive application to the reconciliation of
the shareholder-centred values of MNEs and the interests of multiple stakeholders, in
the context of the trend towards sustainable and ethical corporations. The article offers
a valuable contribution to the literature on stakeholder engagement, social cohesion and
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sustainable economic development. In detail, the significance of the article rests on the
following two aspects.

First, the analysis hopes to contribute to vulnerable community engagement, economic
well-being and social cohesion by supporting directors of all kinds of companies to have a
better understanding of the rationales and legislative approaches underlying the creation
and maintenance of SLOs as well as protecting extraterritorial stakeholders, particularly
vulnerable ones such as local communities and substitutable employees. Second, the
links between extraterritoriality and SLOs will support policymakers to design additional
legislative approaches more confidently, reducing the risk of negligent corporate actions
by MNEs outside their territory and offering a measure of protection for extraterritorial
stakeholders.

1.2. Research Originality and Novelty

The article is an original attempt to link SLOs with mandatory corporate extraterritorial
responsibility, in order to produce coherent arguments for a more rational and logical
embedding of ethical notions in the domain of corporate law with extraterritorial reach.
The article brings rigour and rationality to the field of regulating MNEs that are engaging in
global business in developing and the least developed countries. Rather than focusing on a
particular industry, the article offers a comprehensive and general analysis of mandatory
corporate extraterritorial responsibility in a specific business scenario.

1.3. Research Layout

The article proceeds as follows. After the introduction, Section 2 provides an overview
of the methodology framework of the article. Section 3 is concerned with the application
of corporate extraterritorial responsibility in MNEs, contextualising current legislative
attempts. Section 4 critically reviews the literature on SLOs to illustrate the theoretical
basis for the practical operation of extraterritoriality in corporate responsibility. Section 5
investigates the links between SLOs and extraterritorial corporate responsibility, in order
to shed light on the legitimacy of extraterritorial responsibility. A typical business scenario
is presented, referring to recent cases. Links between stakeholder participation, board
accountability, risk management and SLOs are also made to further consolidate the rationale
for applying SLOs to justify extraterritorial responsibility.

2. Literature Review: Rationale and Challenges for the Regulation of Multinational
Enterprises

Governing multinational enterprises (MNEs) in a multilevel world requires novelty
and innovation. The adoption of extraterritoriality as a projection of national law abroad,
with the legal impact outside the home jurisdiction, is one of the most recent new legal
forms to tackle sustainability challenges [1]. However, this approach has not always
been positively acknowledged, primarily because of a lack of legislative rationale and
enforcement measures. This article will try to address the first concern by examining
the notion of the SLO in the context of MNEs’ extraterritorial responsibilities, mainly
executed through their boards of directors and required by both company law and soft law
approaches such as corporate governance codes.

Despite its laudable intent, mandatory corporate extraterritorial responsibility may be
incompatible with traditional notions of state sovereignty [2] and the shareholder primacy
norm, which is the default dogma in the UK and the US. The doctrine of separate legal enti-
ties, the limited liability principle and the complexity of corporate groups with thousands
of subsidiaries create difficulties for the exercise of companies’ extraterritorial responsibility.
The transnational structure of MNEs and economic and financial globalisation have blurred
the boundaries that determine whether a particular situation or organisation is located in
a given territory [3]. The distribution of MNEs’ controlling power has been arranged in
ways that challenge territorial boundaries [4], and in practice the complications brought by
piercing the corporate veil make the issue even more acute.
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Furthermore, the current business culture is steeped in “a standard economic narrative”
related to beliefs that corporations are independent legal persons for the purpose of making
profits with their nationality decided by their registration [5]. Political barriers such as
foreign relationship priorities [4,6], intended to help domestic corporations to secure con-
tracts abroad by lobbying against extraterritorial regulatory [7] and anti-extraterritoriality
opinions from courts to advance welfare [8-10], also create challenges for legal attempts
to impose corporate extraterritorial responsibilities. In the corporate setting in general,
but particularly for MNESs, there are important calls for an even distribution of rights and
resources such as clean water, safe working conditions, security and health, and access
to these rights and resources is often seriously undermined by the misconduct of large
corporations.

This situation becomes increasingly complicated in contexts characterised by powerful
MNE:s in conjunction with poor living and working conditions and environments in devel-
oping and the least developed countries. The growing corporate power of MNEs is partially
problematic as the result of globalisation, which sometimes deepens vulnerability while
diminishing the resilience required to adapt and mitigate it [11]. In the future, companies
will increasingly be expected to take on joint responsibility to mitigate vulnerability as a
part of the need for public-private partnerships to establish social legitimacy and strive
towards global sustainability goals.

In addition to these complications, however, the most challenging issue is that extrater-
ritorial attempts always lack a solid foundation that is widely acceptable to a variety of
schools of thought [12,13]. A good notional base for persuasive and plausible arguments
for corporate extraterritorial responsibility is vital in order to promote more accountable
companies and boards, but also to mitigate corporate risks [14-17]. This article aims to fill
this gap by investigating the notion of the SLO, not only to make extraterritorial respon-
sibility rational and legitimate but also to broaden the understanding of the SLO notion
beyond its current context of the mining industry and other CSR-sensitive sectors [18-20].
We contextualise a particular business scenario through an analysis of recent cases, and
argue in favour of corporate responsibilities to mitigate extraterritorial vulnerability and
promote the interests of extraterritorial communities [21]. This scenario involves MNEs,
their subsidiaries and the most vulnerable communities and employees.

3. Methodology

This is a desk-based conceptual and analytical piece of legal research (secondary
research) primarily based on the material published in reports, journals, book chapters and
monographs that are available in the public domain. The authors aim to critically review
previous research findings and judgements to gain a comprehensive understanding of the
field of corporate extraterritorial responsibility through an original lens, i.e., the SLO. It uses
a hybrid methodology comprising black letter, theoretical, interdisciplinary, doctrinal, and
socio-legal research. Sections 3 and 4 of the paper utilise the doctrinal and interdisciplinary
approach, and the findings are based on analysing and contextualising relevant legal
authorities, primarily statutes and case law. Section 5 of the article employs black letter and
interdisciplinary research methods by exploring SLOs through different innovative lenses
such as risk management and board accountability. The theoretical investigation formulates
the central arguments in the article. Arguments supporting mandatory extraterritorial
corporate responsibility and theoretical support for the concept of the SLO are socio-legal,
and the extraterritorial social, environmental and human rights impacts of MNEs’ conduct
are carefully studied as social phenomena. We aim to understand how the legal idea of the
SLO, corporate practices, and MNEs as business institutions are influenced by or function in
developing counties with weaker bargaining power, immature legal systems, less effective
law enforcement, and more complicated social and political contexts such as a high score
on the Corruption Perceptions Index. The socio-legal approach is practical and suitable
to articulate an ambiguous concept such as extraterritorial responsibility in its particular
social and political context.
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The methodology framework (Figure 1) consists of black letter, theoretical, doctrinal,
interdisciplinary and socio-legal research methods applied to the analysis in different parts
of the article. First (presented in blue), the framework shows the relationships between
mandatory corporate extraterritorial responsibility and current mainstream theories, board
accountability, stakeholder participation and risk management. Second (presented in green),
it contextualises the typical business scenarios in which mandatory corporate extraterritorial
responsibility become particularly important. Third (presented in grey), we examine the
connection between SLO and mandatory corporate extraterritorial responsibilities. We
have presented the relevant methodologies in yellow.
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Figure 1. The methodology framework.

4. Extraterritorial Corporate Responsibility to Promote Corporate Sustainability
4.1. Treating Multinational Enterprises Differently

The article focuses on MNEs as “a cluster of corporations of diverse nationality joined
by ties of common ownership and responsive to a common management strategy” [22],
as well as the global value chains they invest in and impact on. With this focus, we pay
attention to value chains structured through parent-subsidiary relationships, and to global
supply chains structured through contractual relationships. The term “MNE” has also been
contested and confused with other terms such as “transnational corporation” or “global
corporations”; it is not our goal in this article to differentiate between these terminologies,
but it will be valuable to contextualise a few distinct characteristics of MNEs.

First, MNEs own and control assets beyond their national territory. These assets may
be also directly owned by their subsidiaries. Therefore, the tort liability of MNEs and their
subsidiaries can involve a complicated investigation; for example, a complicated network
of legally separated and independent subsidiaries may belong to a single economic unit,
and therefore be responsive to board decisions and managerial discretion from a sole
decision-making centre [23]. Second, MNEs are always involved in global value chains,
and their business impacts suppliers, the employees of suppliers and communities in
developing countries. Third, it is increasingly the case that the majority of MNEs place high
importance on implementing CSR policies and activities to boost sustainable development
with increasingly active participation from stakeholders and communities, so as to attain
mutual benefits with regard to profit, merits and moral standards [24].

MNE:s have a truly global impact, not just on economic development but also on the
environment and society. The Economist reported that MNEs own or orchestrate supply
chains that account for over 50% of world trade, although they only account for 2% of
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jobs worldwide [25]. Due to their complexity and global impact, MNEs may become
subjects of international law related to global criminal activity or transitional tort litigation.
States compete for investment from MNEs, which provide important financial income
for governments. However, this high level of competition may also lead to weak regu-
latory frameworks and accountability mechanisms, even though MNEs are faced with a
wide variety of social, environmental and human rights externalities in their corporate
actions. This problem merits consideration in terms of possible approaches to bridge the
accountability gap. While voluntary CSR by itself is highly unlikely to solve the most
serious sustainability challenges, it makes sense to pursue SLOs from local communities
and locate hard law measures in domestic law, using extraterritorial reach to address the
typical vulnerabilities of MNEs, considering their characteristics and the market structures
in which they operate.

4.2. Regulating Multinational Enterprises through Extraterritorial Corporate Responsibility

Rules in relation to extraterritoriality are one of the most important approaches for
MNEs. “Extraterritoriality of requlation has become a fact of life” [10]. This is a “situation in
which state powers (legislative, executive or judicial) govern relations of law situated outside the
territory of the state in question” [26]. This involves an exercise of jurisdiction by a nation
state over behaviours that happen outside its territory [27]; the extraterritoriality examined
in a corporate setting is a condition where a state power controls activity in relation to
communities or stakeholder relationships beyond its own borders through synchronised
business actions.

A fundamental and common feature of extraterritorial jurisdiction and MNE:s is their
transnational nature. When MNEs are involved in unethical behaviours and extraterri-
toriality is used to represent the vulnerable during dispute settlement (perhaps because
of the inadequacy of national avenues and resources to tackle problems satisfactorily),
in most cases to date the extraterritorial approaches have involved attempts to promote
sustainability, seek justice and equality, and mitigate vulnerability. This refers to the appli-
cation of domestic law outside the borders of the jurisdiction of the home state of an MNE
or a company with a global supply chain. It arises in a variety of contexts, and imposes
extra duties on the boards of these companies. These are imposed as the result of a strong
tendency for the need to levy an obligation on states to seek to influence extraterritorial
situations to align the scope of the international responsibility of developed states with the
degree of their effective power to control [28].

In order to achieve sustainable economic growth, using domestic laws with extraterri-
torial effect in a transnational attempt to deal with environmental, social and human rights
abuses is at the centre of the progressive law reform movement [29]. From the angle of
internal governance and the imposition of broader or additional duties upon boards of
directors, discussions on extraterritorial responsibility are likely to be required in domestic
law where the question of extraterritorial regulation takes on greater relevance.

In detail, the domestic regulatory framework can be observed in legislation such
as company law, insolvency law, and laws tackling transnational crimes such as human
trafficking and bribery. It is worth pointing out that despite their potential function in
combating transnational sustainability challenges, extraterritorial attempts are frequently
exceedingly politicised, with nation states using such approaches to further their unilateral
foreign policy objectives [30]. This may be seen in strong objections from developed
countries in relation to attempts to control the process of globalisation and the regulation of
MNEs. This thwarted initiative also makes the imposition of extraterritorial responsibilities
on MNEs, which are mostly registered in developed countries, even more legitimate and
necessary. In other words, extraterritorial attempts could be seen as “colonialist efforts” in
which developed countries take the lead [31] in the establishment of a favourable regulatory
framework that nevertheless also applies to the rest of the world.



Sustainability 2022, 14, 8019

6 of 18

4.3. Review of the Existing Primary Sources of Extraterritorial Corporate Responsibility

In an effort to promote the principle of “consistent best practice” within the domain of
company law, some jurisdictions make legitimate extraterritorial applications to govern
the actions of their corporations. Extraterritoriality is an instrument that can be applied to
ensure that the environment is protected and human rights are respected by companies and
board members in a cross-border context, especially involving MNEs with a strong presence
in the least developed nations. However, these attempts have been heavily criticised for
their weak theoretical foundations and lack of incentives. The approaches in different
jurisdictions also vary, even when they have the same legal system and similar corporate
governance models.

One important dimension of the responsibilities of developed states is fulfilled by
the board of directors of MNEs who see these developed states as their home states. This
can be achieved through imposing transparency requirements in various forms in both
transnational and domestic law. Active domestic law approaches include statements such
as s.54 of the UK Modern Slavery Act 2015, and a due diligence mechanism enacted in s.7(1)
of the UK Bribery Act 2011, which specified a crime where corporations fail to prevent
bribery committed by individuals allied with the company.

A duty of vigilance through a mandatory vigilance plan such as art. L. 225-102-4 of
the French Code of Commerce provides the steps that MNEs must take to detect risk and
prevent human rights violations and environmental damages resulting from the activities
of their subsidiaries, suppliers and subcontractors. In addition to the French law, which is
regarded as a landmark in enlightened corporate respect for human rights and corporate
protection of the environment and society at large [32], the Company Act of Albania is
probably the most innovative in terms of group companies, having a broad extraterritorial
application [33]. In relation to the fiduciary duties arising in “an equity group”, it is stated
that directors of the parent company “must take account of the interests of the subsidiary
company” [34]. A director “shall be liable for his actions” for “violation of their duties” [35],
and this may be enforced through derivative action by a partner, shareholder or creditor
as a private enforcement measure of directors’ duties [36]. Fiduciary duties are thereby
extended to form an MNE compliance system with coverage of foreign subsidiaries and
stakeholders in the global supply chain.

In addition to attempts in civil law countries, a duty of care within a supply chain was
also introduced in common law countries based on the principles established in Candler v
Cape [37], which assessed the proximity between an entity and the employee of another en-
tity, as well as the fairness and reasonableness of imposing a duty of care [38]. Principles for
common law jurisdiction over extraterritorial acts have mostly advanced within national le-
gal systems. For example, an approach comparable to the “enterprise liability doctrine” [39]
is enacted in the United States. The attribution of liability incurred by a subsidiary to a
parent entity is recognised due to the “integrated” and coordinated character of corporate
groups and enterprises [40]. Australia has adopted a more progressive approach wherein
two types of extraterritorial regulation have become legitimate in company law. According
to the Australian Corporations Act, each provision of the Act applies to all corporations,
including those not having a nationality or territorial connection to Australia [41]. However,
statutory directors’ duties do not apply to extraterritorial directors of foreign companies
unless a jurisdictional connection can be established [42].

4.4. Contextualising Corporate Extraterritorial Responsibility

Extraterritorial attempts always relate to governments’ claims of being international
frontrunners in settling sustainability challenges globally. The goal of extraterritorial sus-
tainability could be achieved through transparency requirements or imposing additional
duties upon directors to implement a “vigilance plan” as part of their duties of skill, care
and diligence, as well as extended fiduciary duties that strengthen the regulation of uneth-
ical conduct. This is applicable in relation to extraterritorial acts or omissions occurring
outside the jurisdiction of the relevant legislation. With the involvement and contribution
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of civil society, the law-drafting process has been developed in favour of more respect
for sustainability issues in a globalised context. Companies and directors may be held
accountable for their decisions and conduct if they breach their duty of care, steering
company law towards a wider convergence with extraterritorial considerations. These
broader duties include both an “objective” axis with ethical objects as well as shareholder
wealth maximisation, and a “scope” axis along which directors must consider elements
of extraterritoriality by including extraterritorial stakeholders’ interests when they make
corporate decisions that may internalise sustainability challenges directly and strategi-
cally [43]. These extraterritorial attempts may be relevant to violations in developing
states in a number of scenarios. Most often, these involve situations where corruption and
ineffective government authorities disrupt the availability of juridical recourse within the
domestic legal system, or where state departments are themselves responsible for these
violations [44].

5. The SLO and the Undertesting SLO in the Global Business Environment
5.1. Definition of an SLO

An SLO is hard to define and impossible to measure [45]. The most influential defi-
nition describes the notion as “the demands on and expectations for a business enterprise that
emerges from neighbourhoods, environmental groups, community members and other elements of
the surrounding civil society” [46]. An SLO reflects the “dynamic and changing quality and
strength” of the connection and engagement between corporations and communities or
stakeholders, and the lack of an SLO may incur serious delays and costs for corporations.

The term SLO in the business arena has been defined and understood in diverse ways,
not least owing to constant fine-tuning of the expectations and demands of stakeholders in
dynamic corporate settings, especially those involving MNEs. Focusing on its relationship
with stakeholders, the SLO is defined by Black as “the negotiation of equitable benefits and
impacts of a company in relation to its stakeholders, over the near and longer term” [47]. More
interactively, Thomson and Boutilier contextualise an SLO as existing when a project has
continuing acceptance or approval within the local community as well as with a variety of
other stakeholders [48]. More practically, a survey of mining industry professionals found
that 90% of practitioners viewed an SLO as “an intangible, impermanent indicator of ongoing
acceptance of a company’s activities by communities” [49].

The SLO has principally been established within the CSR literature in the context of
key themes such as corporate sustainability, corporate citizenship, social and environmental
reputation and the legitimacy of CSR, which are seen as essential for companies to build a
sustainable relationship with the communities wherein they operate [50]. In a corporate
setting, an SLO is not a piece of paper or a government licence. Rather than being a perma-
nent treaty, an SLO is a dynamic social contract that requires renewal and re-evaluation.
It is contingent on the dynamic preference perceptions of multiple stakeholders [51], op-
erating as a form of social endorsement that companies can win through responsible and
accountable corporate conduct and decisions together with sustainable interactions with
various stakeholders, so as to build the perception that the company deserves a valid and
fair place in a community [52].

The clarity and scope of the SLO notion depend very much on the investigation of a few
issues such as the definition and geographical and contractual scope of the “community”,
the relationship between the “community” and local citizens, and how to validate decisions
without reaching a consensus on nature and scope of the term “community” [53]. The
“community” can be divided into vested communities that would have a voice in awarding
an SLO, vested communities who own a right to the possession of tangible items in the
community, and nonvested communities who have only a voice [54].

An SLO can be regarded as a contract that is a result of partnering with stakehold-
ers [54]. The SLO is broadly regarded as going beyond compliance with the law; Moore
contended that corporations should exceed government regulations in order to maintain
their SLO with the public and the community and compensate for government failures,
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which might produce community opposition later [55]. Key factors of the level of SLOs
include trust and perceptions of fairness [56]. The scope of the community is very much
decided by geographic proximity to an operation, the level of participation in granting and
maintaining the licence, and rights in challenging the legitimacy of the licence [57].

5.2. The Nature and Scope of SLOs

No consensus has been reached about “the demands made by those to whom the social
licence is presented or how and when their demands should be responded to” [58]. An SLO is
established through engagement with individuals of the local community and information
disclosure about corporate decisions and strategic projects, stakeholder communications
and stakeholder scrutiny, as well as what may happen in the future [59]. Granting an SLO
relies on sustainable relationships with stakeholders based on social legitimacy, credibility
and trust as key values for the operation of the social licence [59]. An SLO is much more
helpful in comparison with CSR, requiring corporations to ensure that their decisions and
behaviours respect the rights of all the members in a given community.

The concept of the SLO is a contractarian base for the legitimacy of a company’s
activities or projects [60]. It has become widespread, and therefore warrants closer scrutiny
in sectors beyond its traditional applications in the mining industry, where the concept
originated [61]. The limited body of research investigating SLOs has tended to draw from
SLO experiences and their application generally, but the SLO will be only meaningful
as a concept in connection with a specific activity, including “a specific project, policy, law,
product, initiative, operation, campaign, or whatever”, and mediated by “NGOs, interest groups,
trade unions, religious groups, media and the wider public” [62]. Therefore, our arguments
will investigate the SLO literature by linking business scenarios involving the value chain
of MNEs with the notion of the SLO, together with an articulation of SLOs’ functions in
promoting sustainability, equality and fairness.

In some cases, the conditions required by social licensors may be more demanding
than those levied by regulation. This will lead to actions “beyond compliance” in terms of
the companies’ environmental, social and human rights objects [46]. The SLO may be used
to complement both hard and soft law to achieve extraterritorial justice around the globe.
Taking the Ruggie Principle as an example, the most obvious motivation for corporate
compliance, according to Ruggie, is that the responsibility to respect will be supported by
the “court of public opinion” [63], as part of the social expectations imposed on companies
or a condition of an SLO [58]. The “court of public opinion” will enable communities
to execute “naming and shaming” powers over social operators that do not conform to
social expectations. Ideally, courts of law and the court of public opinion will be balanced
to ensure the accountability of MNEs [63], and SLOs will help corporations to embrace
and embody not only the law’s formal remit by complying with command-and-control
regulation, but also the spirit of the law by self-regulation through voluntary codes of
conduct [19].

5.3. The Purpose, Function and Classification of an SLO

As for the purpose of an SLO, it is generated and developed to control and minimise
the negative impact of social problems such as child labour and environmental pollution
and degradation. When an SLO is used to promote more socially responsible companies,
profit growth can be seen as a by-product [64]. The SLO is an increasingly popular tool for
corporations to establish and manage long-term and sustainable relations with communities.
The SLO will also facilitate profit-making if the companies are granted an SLO to extract
natural resources, and companies may even obtain the general public’s acceptance and
even approval of corporate activities [64].

The SLO is essentially a political idea related to the distribution of benefits and impacts,
and its withdrawal is often a political decision that aims to change public policy [64]. The
SLO functions as a safeguard against corporate misconduct, on the basis of adequate trust,
legitimacy, and the consent of stakeholders who are affected by the behaviour. Due diligence
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for preserving the SLO often involves accumulating social capital in a procedure that is
recognised as community- and capacity-building as well as institutional-strengthening [53].
If corporations can obtain an SLO, they will obtain the privilege of operating with minimal
formalised restrictions built on established public faith, which indicates that society trusts
that the activities of the corporations will be in line with social expectations and the values
of the local community [65].

Together with a right to operate that is legally granted by the state, based on concession
theory [66], the SLO functions as a spectrum of multiple social licences for companies to
operate, obtained from various societal groups [67]. Establishing an SLO will promote
sustainability and stakeholder interests, while also potentially reducing economic risks for
the company since it mitigates the risk of group actions at production sites. Although an
SLO indicates an encouraging relationship between corporations and their communities
and stakeholders, corporations are hardly keen to withdraw operations when impacted
stakeholders or communities are in opposition [68]. The positive impacts of an SLO
can be observed from engagement with a community, the community’s access to critical
information, and enhanced stakeholder scrutiny. The SLO facilitates public cooperation
and compliance as communities and stakeholders not only know about corporate decisions
and policies, but also understand the rationale underlying them [69].

Rather than being a binary concept, e.g., a company either has or does not have one,
the SLO is about multifaceted social relationships and should be conceptualised as “a
continuum of distinguishable levels” [70]. The SLO is a much more useful concept than CSR is
in terms of its enforceability and effectiveness, as the SLO requires corporations to ensure
their actions respect the rights of all community members [71]. The notion of the SLO
will facilitate and encourage external regulation to promote CSR, in order to advance the
long-term interests of society and sustainability. Compared with a legal licence issued by
a governing authority, the SLO needs to be earned from impacted stakeholders and the
community [72].

As for the classification of the SLO, Joyce and Thomson associated SLOs with the idea
of social risk and corporate reputation, and articulated that granting an SLO requires that a
company must be perceived as legitimate [73]. The legitimacy of modern corporations as
business institutions is an important assumption in society—their SLO depends on their
capability to satisfy the expectations of a complicated and assorted array of community
members, particularly for MNEs [74]. Thomson and Joyce introduced different levels of
SLOs, including the lowest level of basic “acceptance”, which only requires being regarded
as legitimate, a developed level of “approval” that may be gained if corporate actions are
seen as credible, and the highest level that comprises insights of trust [75].

6. Linking the SLO with Extraterritorial Corporate Responsibility

The emergence of the concept of the SLO indicates increasing corporate awareness
of the need to communicate with community members in terms of benefits and costs of
industrial development [61]. The operation of a social licence involves the maintenance
of essential goods ranging from clean drinking water to vaccines, and from eliminating
modern slavery to fighting gender discrimination. In this section, a number of factors
that are related to establishing and maintaining a social licence are discussed, such as
transparency, accountability and effectiveness [62]. We explore the question of how the
SLO notion is instantiated through the lens of stakeholder engagement as an extension of
CSR.

6.1. Typical Business Scenarios with the Participation of MNEs: A Review of Recent Cases

It is an open secret that in many cases the business activities of large companies
carried out through foreign-domiciled subsidiaries in developing countries involve human
rights violations and environmental hazards that compromise the well-being of the most
vulnerable local communities. Fighting against these abuses in the host country is not
easy due to factors such as political interference, mistrust of the courts, inability to afford
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legal assistance, lawyers” lack of experience, and so on [76,77]. In these cases, the only
viable option for the affected groups is often to litigate in the home state of the partner
company [78]. The problem is that traditionally this sort of claim is rejected on the basis of
limitations imposed by tort law and domestic rules [79].

The situation changed radically after a ruling by the UK’s Supreme Court in the case of
Vedanta Resources PLC and Another v. Lungowe [80], where it was confirmed that civil claims
against an English parent company, e.g., Vedanta, together with the Zambian subsidiary
(KCM) for damages in Zambia could proceed before the English courts [81]. The plaintiffs—
a group of 1826 persons who live in the Chingola District in Zambia—alleged that the
operations of KCM in the Nchanga copper mine had polluted their only source of water
for personal consumption and irrigation, resulting in damage to their health and farming
activities [80]. The claims against both defendants were pleaded in common law negligence
and breach of statutory duty in the case of KCM because it was the operator of the mine,
while the claim against Vedanta arose by reason of the “very high level of control and direction
that the first defendant exercised at all material times over the mining operations of the second
defendant and its compliance with applicable health, safety and environmental standards” [80].

The court addressed two issues, the first of which turned on whether Vedanta had
intervened sufficiently in managing the mine possessed by its subsidiary KCM to have
itself incurred duty of care to the claimants. Lord Briggs ruled that the parent may incur a
duty of care in responding to third parties if it holds itself out as exercising that degree of
supervision and control of its subsidiaries in published materials [80].

Second, the Supreme Court considered whether the claims could be heard before
English courts. Although the proper place to do so would be Zambia, the Court held that if
there is satisfactory evidence of an actual risk that substantial justice will not be attained
in an extraterritorial jurisdiction, it might give permission to a foreign defendant to bring
litigation in England [82]. It was concluded that access to justice was not available in Zambia
due to two factors: first, the fact that the claimants lived in extreme poverty and could not
afford the costs of the process; second, the absence of appropriately knowledgeable legal
teams within Zambia to initiate effective litigation, considering the size and complexity of
the case to be prosecuted [80].

Although the circumstances under which a parent company could owe a legal duty
of care to the employees of its subsidiaries had already been enunciated in Chandler v.
Cape [37,83,84], the decision in Vedanta constitutes an important precedent for providing
access to justice for foreign claimants [79]. This new trend has been followed by other
jurisdictions such as the Netherlands [85] and Canada [86], and it is expected to have an
impact on companies’ willingness to implement human rights and environmental policies,
as well as to actively supervise the operations of their subsidiary companies [87].

It is worth noting that the approach of the English courts was not the same in the case
of Okpabi v. Royal Dutch Shell [88]. Here, the claimants—citizens of Nigeria—claimed that
Royal Dutch Shell Plc, a UK company and the parent company of the multinational Shell
group of companies, owed a duty of care to the people of the Ogale community who had
been affected by the contamination of natural water sources due to the negligence of the
Shell Petroleum Development Company of Nigeria Ltd. (Rivers, Nigeria). This company,
which is a subsidiary of RDS, was alleged to be responsible for oil spills causing widespread
environmental damage and not adopting adequate remedial measures [88].

To determine whether Royal Dutch Shell owed a duty of care, the Court focused on the
proximity requirement to “control operations”. In this regard, Lord Justice Simon pointed
out the importance of distinguishing:

“Between a parent company which controls, or shares control of, the material operations on
the one hand, and a parent company which issues mandatory policies and standards which
are intended to apply throughout a group of companies in order to ensure conformity with
particular standards. The issuing of mandatory policies plainly cannot mean that a parent
has taken control of the operations of a subsidiary (and, necessarily, every subsidiary)
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such as to give rise to a duty of care in favour of any person or class of persons affected by
the policies” [88].

After the analysis of five factors taken into account to determine the relation of prox-
imity [89], it was concluded that there was no sufficient degree of control of operations
of the Shell Petroleum Development Company of Nigeria Ltd. by Royal Dutch Shell to
build the required degree of proximity [88]. A duty of care does not merely arise because
of health and safety guidelines introduced by the parent company, which should apply to
all subsidiaries [90].

However, the last word in this matter is yet to be uttered [76]. Recently, the English
Supreme Court granted permission to appeal in the understanding that the Court of Appeal
had made various errors of law, including an approach to the factors and circumstances
that might give rise to a duty of care that was inconsistent with that taken in the Vedanta
case [87]. Thus, it may be expected that the new judgement will follow the same path, in
line with the purpose of ensuring rigorous compliance with ethical requirements.

The typical business scenario where corporate extraterritorial responsibility is trig-
gered involves the participation of MNEs, their subsidiaries and vulnerable and uninformed
stakeholders in developing and the least developed countries. In this scenario, an SLO
enables companies to implement upgraded social and environmental practices that go be-
yond regulatory compliance [91]. SLOs assume a quasi-contracultural connection between
the company and society, where the terms of supply and demand have been reciprocally ac-
cepted [91]. This quasi-contract specifies the terms and conditions under which companies
are granted an SLO. If these terms and conditions are breached, e.g., by noncompliance
with the SLO, the withdrawal of the licence is considered an important reminder of the
recognition, maintenance and enforcement of the SLO. In this business scenario, licensors
include parties or entities that can grant an SLO, such as governments or landowners in
the local community, while licensees are companies that are obliged to comply with the
conditions of their prospecting SLO.

6.2. Enforcement of Extraterritorial Responsibility and Stakeholders’” Participation

In order to attain local fairness, MNEs need to be able to access privileges in a state
while bearing the burden of being held accountable. The enforcement of extraterritorial
sustainability challenges is key for their legitimacy. It may encompass the efforts of all com-
munity members, through private enforcement measures assisted by public enforcers both
nationally and internationally. It may be valuable here to give examples from the perspec-
tives of both private enforcement and public enforcement, in order to clarify the importance
and application of effective corporate extraterritorial responsibility mechanisms.

From the point of view of private enforcement, extraterritorial responsibilities require
sharing corporate resources through extra duties by considering the interests of multiple
stakeholders, including extraterritorial ones. One legislative attempt using this logic is
5.1324 of the Australian Corporations Act, which allows “a person whose interests have
been, are or would be affected by the conduct” of the director breaching the Section to seek
an injunction [92]. The section may serve as a remedy for stakeholders and community
members, including those of MNEs’ subsidiaries or suppliers [93].

Teamwork is also supported by institutions at the international level. The International
Chamber of Commerce encourages governments to use intergovernmental organisations
such as the OECD as vehicles for resolving problems and disputes in relation to the
extraterritorial application of national law, through processes of consultation, cooperation,
conciliation or arbitration [94]. Moreover, states are encouraged to foster convergence
and the harmonisation of divergent national laws and policies to recognise equivalent
standards. Effective extraterritorial regulation needs active participation from stakeholders,
corporations, nongovernment organisations and states. As well as the contribution of
independent international organisations, MNEs’ extraterritorial responsibility requires
harmonisation, collective accountability and answerability that recognises the legitimate
rights of MNEs’ subsidiaries as well as their stakeholders.
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If SLOs are to become a useful pillar of extraterritorial responsibility, the scope of
the community will be essential in their establishment and implementation. In most
communities in which MNEs operate, various stakeholders will stake a claim in deciding
what is acceptable to the community. Therefore, attaining a certain level of consent in SLO
schemes should begin with identifying the nature and scope of the groups who are the
licensors of the SLO and their expectations.

6.3. SLOs Will Promote Board Accountability

The notion of the SLO was initially advanced as a response to an initiative from the
United Nations that requires corporations doing business in territories that are home to
indigenous people to safeguard “free, prior, and informed consent” from those indigenous
communities and stakeholders in order to build an equal and respectful relationship [95].
Companies should respect the legitimate authority of communities and stakeholders “based
on the principle of informed consent” [95,96]. An SLO requires corporations to meet sustainable
growth expectations by concentrating on the interests of the community members within
their business operative region; a couple of key cases involving vulnerable communities’
expectations of MNEs and their subsidiaries are Okpabi v. Royal Dutch Shell PLC AAA
and Others versus Unilever PLC and another [88] and Vedanta Resources PLC and Another v.
Lungowe [80].

As a notion related to board accountability, achieving an SLO involves five steps [59].
In Step 1, boards need to describe how the company would meet the expectations of the
local community in order to obtain an SLO. In Step 2, boards collect information on social
contracts with the impacted stakeholder groups. This information may be collected from
the government, NGOs or other stakeholders through mutual communication. In Step 3,
boards investigate the configuration between their corporate norms and the social contracts
of the stakeholders. In Step 4, boards consult the community members to formulate a
proposal, which will lead to agreement by the majority of the entrusted stakeholders
for an SLO. In Step 5, boards must monitor the development of the proposal to ensure
compliance, and that the proposal and projects in it are proceeding as agreed [59]. These
steps have a number of common characteristics with board accountability mechanisms,
which involve transparency, stakeholder communication and stakeholder scrutiny [97].
Therefore, maintaining an SLO will be an important ongoing activity for promoting more
accountable boards, especially to safeguard the interests of communities.

6.4. SLOs Will Guide Risk Management

The SLO is not only a formula of control that entails companies to meet social, envi-
ronmental and human rights expectations, it also requires them to avoid activities that the
stakeholder community find offensive or deem unacceptable, regardless of whether these
expectations are enshrined in current legislation [46]. Black suggests that “managing risk
and reputation is generally why companies think about how to protect their social licence” [52].
On the one hand, failing to secure an SLO is regarded as a main risk for companies in
CSR-sensitive sectors such as natural resource-based industries, which may give rise to
protests and litigation [98]. On the other hand, after an SLO has been developed, the risk
management of the company will be guided and regulated by it. Thus, an effective SLO will
equip directors with knowledge for measuring risks and formulating corporate strategies
to inform their assessment of the legitimacy of their corporate decisions [99].

Because the conditions and terms required by an SLO may be stricter than those
imposed by regulation, an SLO will help companies to develop sophisticated risk manage-
ment strategies so decision makers will understand why, when and to what extent they
should go beyond compliance with legal obligations and consider the terms imposed by
the SLO [46]. Breaches of the terms and conditions of an SLO, as a form of social contract,
will spread environmental risk awareness and trigger negative reactions from stakeholder
communities, as well as the need for a system of environmental accountability.
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7. Conclusions and Limitation of the Research

Kofi Annan, the seventh Secretary-General of the United Nations, reminded us that
the fragility of globalisation has been underestimated and any imbalance between the
economic, social and political realms cannot be continued [100]. Although the vulnerability
of MNEs’ value chains can be addressed through treaty, negotiation and consensus among
super powerful MNEs [101], fairness and equality are still undermined by the failure to
protect vulnerable parties. With operations that span the globe, MNEs have an imperative
role to play in facilitating the risks of globalisation.

In the absence of internationally recognised legal principles in relation to piercing the
corporate veil and sound board accountability mechanisms, extraterritorial responsibilities
for MNEs have been introduced or proposed in law. These exercises in extraterritoriality are
“frequently controversial” and sometimes even cause “tensions between states” [102,103].
In terms of MNEs and regulatory measures on them and their stakeholder relationships,
these are still largely understood or interpreted in minimalistic or moral terms, if at all. It is
difficult to justify that stakeholders’ socio-economic deprivation is entirely the responsibility
of companies from an external state.

A number of theoretical implications may be drawn from these findings. First, we have
investigated the relationship between mandatory corporate extraterritorial responsibility
and SLOs, and we conclude that an SLO will give companies social legitimacy to undertake
shared responsibility for delivering social justice and equality. Second, an SLO will go
some way towards promoting more accountable companies, MNEs in particular. Many
corporations are adopting SLOs to mitigate social risks and protect both their own interests
and those of their stakeholders. We have also noted that SLOs and board accountability are
mutually enhancing notions, and boards must be able to interact with and be monitored
by stakeholder communities if they wish to generate the consent of the community and
thereby develop their companies in a sustainable and stable environment. Third, an SLO
may be used as a tool to ensure a company’s commitment to social norms and community
values. In order to generate, implement and maintain an SLO, corporations need to build
social legitimacy and trustworthiness with communities and wider stakeholders. The
notion of the SLO is also consistent with business cases for CSR and directors” duties to
promote the long-term interests of the company.

The following practical implications for legal practitioners, board members and poli-
cymakers could be suggested. Due to the sensitive nature of CSR in most of the industries
that currently pay attention to SLOs, when addressing SLOs and corporate responsibili-
ties the focus of research has always been on the SLOs of these particular industries. We
suggest that when the notion of the SLO is applied universally across all industries, other
equally important aspects are highlighted, such as the classification, nature and scope of the
community, and particularly business relationships between MNEs as parent companies,
their subsidiaries, and communities in developing and the least developed countries. This
shift in focus will provide a useful channel for inspiring an effective and popular use of the
notion by corporations and legislators.

This research should also provide an essential primer for legal practitioners, partic-
ularly in-house counsel who have to deal with CSR issues regularly and offer guidance
to obtain and maintain SLOs. Board members should follow the steps to ascertain the
nature and scope of different licensors in the process of maintaining SLOs, including plan-
ning stakeholder relationships, analysing stakeholder coalitions, measuring the nature of
stakeholders” authority and relevance to the SLOs, and generating a matrix of licensor rela-
tionships to build sustainable SLOs. The interconnections between notions and arguments
are represented in Figure 2 below.
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Figure 2. The interconnections between SLOs and mandatory extraterritorial responsibility and
guidance for practitioners to improve their corporate extraterritorial responsibility through SLOs.

A limitation of this article is that it is unable to fully investigate the links between differ-
ent company approaches and SLOs. For example, there are gaps in the current literature in
terms of the linkages between SLOs and specific company law regulatory approaches such
as directors’ duties, mandatory transparency or philanthropic responsibilities in the con-
text of extraterritorial responsibilities within individual jurisdictions. Moreover, although
the concept of the SLO originated in the mining industry [104,105], it is also valuable to
deliberate the application of the concept in other CSR-sensitive industries such as oil and
gas, energy, tourism and other large infrastructure industries. Important topics for further
research include the application of SLOs in different industries, and the enforcement of
extraterritorial responsibility to promote the interests of particular stakeholder groups such
as employees.
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