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“Equal and exact justice would have taken this officer’s life”: Sexual Violence, Military
Justice, and the Gendered Meanings of Race in the Occupied South



Abstract: This article examines the responses of Union military officers to sexual
violence committed by white soldiers against Black women and girls during the Civil
War. This article centers on the resulting courts martial to examine changing
understandings of race, gender, and sexuality during the conflict. Through highlighting
officers’ interventions in trials, this article reveals efforts to balance military discipline
with the moral imperatives of protecting vulnerable people. These cases illustrate the
broader federal initiative to impose racial equality in military justice, though this
project often fell short of true equity. This article also examines the challenges and
stereotypes faced by Black women in seeking justice, emphasizing how their
testimonies and the support they received from some officers marked a radical
departure from the prevailing nineteenth-century social and legal frameworks. This
shift underscored the importance of Black communities to the Union war effort and the

broader implications for post-war racial and gender dynamics.

In a radical act of progress, during the Civil War the United States army offered Black
women legal protection against sexual violence. Previously denied victimhood in the
antebellum South, enslaved and formerly enslaved women testified in military courts
across occupied areas, demanding and receiving justice for the offences committed
against them. While the reach of military courts martial was narrow, the impact that

these trials and convictions had on discourses around race, gender, and rape were



significant.! The very fact that these courts accepted Black women as potential victims
of sexual violence defied generations of social myths and legal realities that positioned
enslaved women as “unrapeable.”? Challenges to antebellum racist practices went
beyond testimonies and convictions, however. After sentencing, officers engaged in
impassioned discussions about the rights of Black women, the seriousness of the
violence they were subjected to, and the importance of the federal government, through
the army, offering protection to vulnerable formerly enslaved people. These discussions
both marked a major departure from antebellum conversations about race and
womanhood, as well as signaling powerful individuals’ expectations for justice going

forward.

Historians have increasingly turned to the courts martial to uncover racial
inequalities during the war, particularly the difficulties faced by Black men who served.
Although generally optimistic about sexual justice during the conflict, Barber and Ritter
acknowledge that the US army disproportionately subjected Black men to severe

punishment.3 Similarly, Catherine Clinton notes that of those executed for rape, half

1 While military courts could and did convene to try civilians for certain offences,
including sexual crimes, these were unusual. The main function of military courts was to
maintain discipline in the armed forces.

2 The term “unrapable” was notably coined by Victoria E. Bynum, Unruly Women: The

Politics of Social and Sexual Control in the Old South (Chapel Hill: Univ. of North

Carolina Press, 1992), 118.
3 In a sample of courts martial from Virginia, Barber and Ritter find that all of the men

executed for rape had assaulted white women and girls; defendants of either race who



were Black, despite Black soldiers accounting for only around ten per cent of Union
forces.* Until recently, though, little attention has been paid to the effects that unequal
justice had on Black women. In an illuminating case study of Black laundresses in
Louisiana, Crystal Feimster highlights the ingrained racist attitudes amongst white

officers that at once justified white men’s exploitation of Black women and limited the

assaulted Black women received lighter sentences which were more likely to be
mitigated. Barber and Ritter, "'Physical Abuse ... and Rough Handling,” 63.

4 Catherine Clinton, Tara Revisited: Women, War, & the Plantation Legend (New York:

Abbeville Press, 1995), 129. Much of the previous scholarship on inequalities in military
justice has similarly focused on the experiences of those accused. Joseph T. Glatthaar
highlights disparities in the sentences given to Black and white soldiers. Referring
directly to capital sentences for sexual crimes, Keith Wilson similarly emphasizes the
overrepresentation of Black men among those executed for rape. Jospeh T. Glatthaar,

Forged in Battle: The Civil War Alliance of Black Soldiers and White Officers (New York:

The Free Press, 1990), 117-118. Keith Wilson, Campfires of Freedom: The Camp Life of

Black Soldiers during the Civil War (Kent: Kent State Univ. Press, 1998), 158. Christian

G. Samito, on the other hand, stresses that the federal government was invested in
ensuring fairness within the military justice system, with many officers taking steps to
recognize the unique challenges that formerly enslaved men would face within
disciplinary structures. Christian G. Samito, “The Intersection between Military Justice
and Equal Rights: Mutiny, Courts-martial, and Black Civil War Soldiers”, Civil War

History 53:2 (June 2007): 170-202.



laundresses’ attempts to secure justice.> Focusing on Black women'’s testimony against
white assailants in military courts, Kaisha Esty argues that victims used these spaces to
counter the stereotyping that painted them as promiscuous and limited their ability to
withhold consent.t In this article, I argue that while sentencing disparities make it clear
that racial injustice persisted, Black women nevertheless successfully articulated their
victimhood, ensuring that their allegations were judged using the same parameters that
applied to white women. Though understandings of sexual victimhood remained
conservative and exclusionary, the fact that race ceased, if only temporarily, to be
reasonable grounds for the acquittal of white men indicates a radical shift in how race

and womanhood were co-constructed during the conflict.

This shift is stark when we examine the discussions that took place among
officers about convictions and sentencing. The light sentences applied after white
soldiers sexually assaulted Black women frequently became points of contention
between officers of the army at various levels. Emotional exchanges erupted over initial
sentencing, commutations, and requests for pardons. Powerful individuals with their

own moral, political, and personal motivations made decisions that profoundly changed

5 Crystal N. Feimster, “Rape and Mutiny at Fort Jackson: Black Laundresses Testify in

Civil War Louisiana,” Labor: Studies in Working-Class History of the Americas, 19:1

(March 2022): 11-31.
6 Kaisha Esty, ““I Told Him to Let Me Alone, That He Hurt Me’: Black Women and Girls
and the Battle over Labor and Sexual Consent in Union-Occupied Territory,” Labor:

Studies in Working-Class History of the Americas, 19:1 (March 2022): 32-51.




the nature of military justice.” In the process of making these decisions, officers
inscribed gendered and racial meanings onto military law, reflecting prevailing attitudes
at the time and also establishing frameworks for moving the law forward.8 Analyzing
these post-conviction discussions allows us to think about courts martial more
holistically and gain critical insights into aspects of Black women’s lives that otherwise
remain obscured. When we use the tools that Black feminist scholars have crafted to

access marginalized stories in the archive, therefore, fragments of records that feel

7 Amy Murrell Taylor notes that officers generally agreed that sexual contact between
soldiers and Black women was an issue (primarily caused by the proximity that camps
imposed), but points out that many disagreed over who was responsible for that sexual

contact. Amy Murrell Taylor, Embattled Freedom: Journeys through the Civil War’s

Slave Refugee Camps (Chapel Hill: Univ. of North Carolina Press, 2018), 86. This is in

line with the ways that sexual exploitation was presented in abolitionist rhetoric. See
Carol Lasser, “Voyeuristic Abolitionism: Sex, Gender, and the Transformation of

Antislavery Rhetoric”, Journal of the Early Republic 28:1 (Spring 2008): 83-114.

Manisha Sinha notes that, for white writers, this focus on sexual explanation was often

part of a “pornographic imagination”. Manisha Sinha, The Slave’s Cause: a History of

Abolitionism (New Haven: Yale Univ. Press, 2016), 456-7.

¢ Thavolia Glymph notes that the war exposed the issue of the sexual oppression of
Black women to the “wider public” of the United States - these dramatic legal changes
were coupled with broader social recognition of the harms of slavery. Thavolia Glymph,

The Women’s Fight: The Civil War’s Battles for Home, Freedom, and Nation (Chapel Hill:

Univ. of North Carolina Press, 2020), 12.



formulaic or bureaucratic can be used to further our understandings of how race and

gender were experienced and understood during the American Civil War.?

The court that convicted Lieutenant Andrew J. Smith of rape in June 1864 had
little choice but to find him guilty. Smith had been caught in the act of raping a formerly
enslaved girl, Jennie Greene, by William Hunter, a regiment chaplain and the supervisor
of contrabands. After being summoned by another refugee girl, Hunter found the

lieutenant fleeing the scene while Jennie Greene sobbed and attempted to straighten her

9 Scholars have advanced a range of methods, including reading against the grain,
“critical fabulation”, “stretching” evidence beyond its intended purposes, and using

speculation to craft narratives around sparse fragments. Saidiya V. Hartman, Scenes of

Subjection : Terror, Slavery, and Self-Making in Nineteenth-Century America (Oxford:

Oxford Univ. Press, 1997); Saidiya Hartman, “Venus in Two Acts,” Small Axe 12:2
(2008): 1-14; Stephanie E. Smallwood, “The Politics of the Archive and History’s

Accountability to the Enslaved,” History of the Present 6:2 (2016): 117-32; Marisa J.

Fuentes, Dispossessed Lives: Enslaved Women, Violence, and the Archive (Philadelphia:

Univ. of Pennsylvania Press, 2016); Stephanie Camp, Closer to Freedom: Enslaved

Women and Everyday Resistance in the Plantation South (Chapel Hill: Univ. of North

Carolina Press, 2004). Recently, Leslie M. Harris and Daina Ramey Berry have cautioned
us not to indulge in pessimistic imaginings of a limited archive, but to expand our source
bases and methodological approaches. “Researching Nineteenth-Century African

American History,” Journal of the Civil War Era 12:4 (December 2022): 429-447.




dress.10 The panel presiding over the proceedings, however, felt that the sentence that
was mandatory according to Virginia law - ten years imprisonment - was too harsh.
They asked Benjamin Butler to use his power as commander of the Army of the James to
commute the sentence, arguing that Lieutenant Smith’s past good behavior and family

obligations outweighed this single instance of ill-discipline.

Butler’s lengthy response was scathing. In summarizing the case, the general

made his impression of Smith’s character astonishingly clear:

A female negro child quits slavery, and comes into the protection of the federal
government, and upon first reaching the limits of the federal lines receives the
brutal treatment from an officer, himself a husband and a father, of violating her

person. 11

Butler used the court’s appeal against the initial judgement, framing the lieutenant’s
family as further evidence against him: according to Butler, both Jennie Greene and the
US army had a right to expect better from Andrew Smith. Greene’s youth was also used
to further admonish Smith and the court. That Butler referred to her as a “child” - not as

a “girl”, which due to racial conventions in language could refer to an enslaved female of

10 Trial of Andrew J. Smith, 11th Pennsylvania Cavalry (NN 2099). All courts martial cited
are in Records of the Judge Advocate General’s Office (Army), Record Group 153,
National Archives, Washington, DC. The defendant’s name, unit, and the file number are
given at a file’s first citation.

11 Endorsement of Benjamin Butler, June 24th, 1864, on Trial of Andrew J. Smith (NN

2099)



any age - demonstrates that Butler viewed this assault as one of particular depravity.
The commander’s condemnation of the attitude of the court in Andrew Smith’s case
cannot be read as a simple moral objection to the suffering the lieutenant imposed on
Jennie Greene, however. The issues that Butler emphasized in his endorsement indicate
that he was thinking about military necessity, particularly the way the case could impact
the reputation of the army among enslaved people in the South. Butler highlighted that
Greene was herself a refugee, that she had “quit slavery” and come to “federal lines” to
seek “protection.” Greene’s journey to the army was reminiscent, in the general’s
statement, of the thousands of journeys taken by those formerly enslaved people who
came into service with the army both as combatants and in supporting roles. Butler was
not only concerned with an enslaved child being met with violence, but any refugee at
all receiving a hostile reception. As the architect of the contraband policy, the general
understood that securing the labor of Black people was playing a significant role in the
course of the conflict.12 Butler also understood that Smith’s rank made his crime more
contemptible.’3 When enlisted men committed violence it was serious, but easily
explained away through highlighting ill-discipline or drawing on class prejudice. Violent

men with commissions, however, were harder to excuse. Smith’s attack revealed that

2 For a fuller examination of Butler’s life and politics, see Elizabeth D. Leonard,

Benjamin Franklin Butler: A Noisy, Fearless Life (Chapel Hill: Univ. Of North Carolina

Press, 2022).
13 This would be in accordance with Abraham Lincoln’s attitude towards officers

convicted under court martial. Thomas Lowry, Don’t Shoot that Boy! Abraham Lincoln

and Military Justice (Mason City: Da Capo Press, 1999), 262.




dangerous attitudes towards Black women and girls were embedded deep in the culture
and behavior of the army. As a result, Butler argued that Smith’s punishment should be

exemplary.

Butler was not only concerned with the Black women and girls that soldiers
could target, however, but also with the inequalities between Black and white troops
that the Smith case made so apparent. Just four days before Butler penned his
endorsement, on June 20th, 1864, United States forces hanged William Johnson, a
deserter from the 23rdUS Colored Troops, in full view of the Confederate lines in
Petersburg, Virginia.l4 Earlier that same month, Johnson had been detained by
cavalrymen in the act of attempting to rape the wife of a Rebel soldier, Lucy Batkins. The
hanging was a carefully arranged spectacle, and Johnson’s body was left hanging for
some time. After the sentence was carried out, nearby Rebel forces marched enslaved
laborers past Johnson’s hanging body, clearly recognizing the impact that military justice
could have on enslaved people’s attitudes to US forces.15 Also cognizant of this simple
fact, Butler referenced William'’s Johnson'’s execution in his rebuke of the court in
Andrew Smith’s case. Expressing that the court’s plea for mercy undermined not only
Jennie Greene’s right to justice but also Johnson’s right to equal treatment under

military law, the commander simply stated: “but a day or two since a negro man was

14 See, for example, “Execution of William Johnson - The Enemy Throwing up Works in

Front of Petersburgh [sic]”, New York Times, June 23, 1864; “Execution of the Negro

William Johnson, at Petersburg, VA”, Harper’s Weekly, July 9, 1864

15 Ervin L. Jordan, Black Confederates and Afro-Yankees in Civil War Virginia

(Charlottesville: Univ. of Virginia Press, 1995), 272.

10



hung in the presence of the army, for the attempted violation of the person of a white

woman. Equal and exact justice would have taken this officer’s life.”16

The court’s plea for mercy was refused. Butler used his authority to subject
Andrew Smith to a punishment that he felt fit the crime. Crucially, however, that
punishment was not “exact and equal” to the sentence inflicted upon William Johnson.
Butler approved Smith’s sentence of ten years confinement, plus loss of rank and a
dishonorable discharge, concluding that “imprisonment in the Penitentiary for a long
term of years, his loss of rank and position [...] would be almost an equal example.”
Perhaps the general felt that, for a white man of rank, loss of reputation was comparable
to loss of life. Perhaps Butler’s understanding of race led him to believe that violent
Black men were incapable of reform, whereas white officers could improve their
behavior. Whatever his reasoning, Butler’s outrage in this case was simply not keen
enough to lead him to insist upon equal sentences for Black and white rapists. Through
allowing this act of injustice to stand, the general indicated that he felt that the bodily
integrity of Confederate wife Lucy Batkins was worth more than the formerly enslaved

girl Jennie Greene’s.

Benjamin Butler was once again called upon to pass judgement in a contentious

rape case three months later, in September 1864. In August of that year, a military court

16 Endorsement of Benjamin Butler, June 24th, 1864, on Trial of Andrew J. Smith (NN

2099)
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convicted six men of rape after they assaulted Grace Barnes near Pungo Ferry, Virginia.l”
Grace Barnes testified that on the evening of April 28, 1864, a large group of soldiers
stopped her on the road near Pongo Ferry. Barnes worked as a laundress out of her
home and was carrying a bundle of soiled clothes with her from the nearby camp when
she was confronted. The laundress told the court that the men demanded she follow
them into the woods, brandishing a stick at her when she refused to comply. Using
threats of violence to keep Barnes quiet, the soldiers then took turns to rape her, leaving
her with health problems that lasted at least until the trial, three months later. As is
typical of crimes of this nature, the only witnesses were the victim herself and the seven
accused. While several of the defendants admitted that they had sexual contact with
Grace Barnes, they claimed the encounter was consensual, though all also denied having

paid Barnes any money for sex.18

As with many other military courts convened during the conflict, the trials were

procedurally lacking.1? Grace Barnes was given space to testify at length, but the

17 A seventh man, William Henry Cahill, was also charged with rape, though he was
acquitted on his own word and the testimony of his fellow accused - they argued that
Cahill was present during the assault but did not have sexual contact with Barnes. Trial
of William Henry Cahill (NN 2468).

18 Trials of Owen Curren, Thomas Hunt, Nicholas Kane, John Brennan, and Edward
Pickett, 20th New York Cavalry (NN 2468). Trial of James Halon, 20th New York Cavalry
(LL 2552).

19 For a detailed examination of the rules governing courts martial during the conflict,

see Robert I. Alotta, Civil War Justice: Union Army Executions under Lincoln

12



prosecution also called the perpetrators to act as witnesses at each other’s trials.
Questioning by the court made it clear that the men had all been detained and held
together, giving them ample opportunity to craft a singular narrative of the event.
Nevertheless, the majority of the soldiers were convicted of rape, seemingly in part due
to the court’s disgust that these men were so shameless about their involvement in a

group sexual encounter.

The convictions did not stand for long. On September 8th, 1864, around one
month after the six men were convicted, Brigadier General George Foster Shepley, at the
time head of the district of Eastern Virginia, overturned the rape convictions. Shepley
was an experienced lawyer, having trained at Harvard in 1839 before entering practice
with his father in Maine. Shepley had worked as the United States Attorney in Maine
under James Polk and then Franklin Pierce, entering military service in 1861 with a
successful legal career behind him.2? Drawing on his antebellum legal training and
practice, Shepley walked the court through the problems with their convictions. He first
highlighted the problem with depending on a single witness - and in this case, the
victim - for a conviction. “There is not the slightest corroboration of [Grace Barnes”]
testimony,” the general argued “from any quarter whatever as far as violence is
concerned.” All of the other witnesses in the case, of course, were the perpetrators, who

admitted sexual contact but denied that it was violent or non-consensual. Shepley went

(Shippensburg, PA: White Mane Publishing Co., 1989), 8-14; Barber and Ritter,
"'Physical Abuse ... and Rough Handling,” 53.

20 Walter Greaves Cowan and Jack B. McGuire, Louisiana Governors: Ruler, Rascals, and

Reformers (Jackson: Univ. of Mississippi Press, 2008), 88-89.

13



on to enumerate the ways that Barnes had failed to behave as the law expected rape
victims to: she made no “outcry” at the time, and she delayed reporting the crime.
Shepley concluded that to convict the men based only on “the uncorroborated testimony
of one witness,” with no “circumstantial evidence” to support her claim was “contrary to
the plainest principles of law and justice.” George Shepley disapproved the convictions
of all six men on these grounds; five of them were returned immediately to duty.2! In
doing so, Shepley upheld established ideas of rape and victimhood, though notably

made no judgement that explicitly drew on Barnes’ race or enslaved status.

In contrast, when one of the proceedings made their way to his desk, Benjamin
Butler was less reserved in passing judgement. Of the seven men charged with raping
Grace Barnes, only one faced a capital sentence. James Halon’s involvement in the group
attack was not extraordinary in any way - he did not initiate the assault, wield a
weapon, or harm Barnes more than any of the other men. Halon faced the executioner
because of a broader pattern of disrespectful and unruly behavior that came to a head
when authorities detained him after Barnes’ complaint. In addition to the charge of rape,
Halon was also charged with assaulting a guard, striking a superior officer, and
threatening to shoot his superior officer. Halon was found guilty of all charges, except
striking a superior officer which was reduced to a conviction for conduct prejudicial to
good order and military discipline. It was on the basis of his post-detainment behavior,

not the rape, that James Halon was sentenced to be executed. These convictions also

21 Orders of G F Shepley, September 8th, 1864. Filed with Trials of Owen Curren, Thomas
Hunt, Nicholas Kane, John Brennan, and Edward Pickett (NN 2468) and James Halon (LL

2552).
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meant that George Shepley, upon overturning the conviction for rape on the same
grounds as he had for the other five men, had to pass the case to his superiors for
approval. Shepley recommended that Halon’s sentence be commuted to imprisonment
for three years at hard labor, “or such other period as the Major General Commanding

the Dept. shall deem just.”22

The Major General in question, Benjamin Butler, had a complicated response to
what he considered “just” in this case. In a judgement passed on September 24, Butler
failed to maintain the professional distance that Shepley had used in his own
examination. In a short affidavit approving Shepley’s recommendations, Butler simply
summarized: “findings not approved on the first specification or charge. There is no
moral doubt of the guilt, but there is not that component equal evidence upon which it is
rape to convict.”23 Drawing a clear distinction between “moral” and legal guilt, Butler at
once agreed with Shepley’s firm conviction in the rigorous application of civil law in
military courts while also acknowledging the limits of that law in protecting women
from sexual abuse. Why Butler chose to include this sentiment in his orders is unclear. It
may be that the general wanted to establish some reasoning for the sentence he
ultimately passed: a dishonorable discharge and three years at hard labor with a
twenty-four-pound ball and chain. This went beyond what Shepley had recommended
and carried a type of punishment that intended to force Halon not only to suffer physical

pain, but also to shame him. Butler may have added the ball and chain because of

22 Orders of G F Shepley, September 8th, 1864. Filed with Trial of James Halon (LL 2552).
23 Endorsement of Benjamin Butler, September 24, 1864 on Trial of James Halon (LL

2552).

15



Halon'’s disrespectful behavior, but given the context it seems that it was Butler’s
concerns about overturning the rape conviction that motivated him- it is the only
charge that the general made any commentary on in his endorsement. If James Halon
was to escape conviction for his violence against Grace Barnes, Benjamin Butler could at

least have him bear the weight of his “moral guilt” during his confinement.

In some ways, Benjamin Butler’s response to this case appears to contradict his
earlier judgement against Lieutenant Andrew Smith. In Smith’s case, Butler defied the
court and his junior officers and refused to commute the sentence, approving a long
term of imprisonment against their wishes. In doing so, Butler expressed his disgust at
Smith’s behavior and his sympathy for Smith'’s victim, Jennie Green. In Halon’s case, on
the other hand, Butler expressed a similar - though much more measured - sense of
outrage, yet approved the suggested commutation without question. Taken together,
these two cases illuminate Butler’s approach towards the problem of white troops’
sexual abuse of Black women in occupied areas. Butler, like all commanding officers in

the US army, was working with a series of competing priorities.

On the one hand, it was Butler’s job - and the function of courts martial - to
maintain discipline in the army. This discipline necessarily looked different for different
people. Officers like Andrew Smith were expected to behave in accordance with their
status, whereas enlisted men like James Halon were frequently expected to have “baser”

tendencies. This generally meant that military authorities had higher expectations of

16



officers and punished them more severely as a result.2* Commanding officers needed to
be cautious, however, that harsh discipline did not seriously threaten morale, a factor
that had major impacts on manpower throughout the war. The presence of formerly
enslaved people made managing the army even more difficult. Soldiers generally held
deeply racist beliefs in line with the society from which they were drawn. More often
than not, their officers shared these beliefs.2> But the reality of the war meant that the
abuses that these views led to could not be tolerated: the Black contribution to the war
effort was so significant that army authorities simply could not risk alienating formerly
enslaved people. While in James Halon's case Butler bowed to George Slocum’s legal
reasoning, that he felt compelled to comment on the moral implications of the case
demonstrates the importance of military justice for Black women in the general’s mind.
This marked a truly radical departure from Butler’s views prior to 1864 and from

established legal frameworks of sexual victimhood in the nineteenth century US.26

24 As evidenced by Lincoln’s lower rates of commutation and pardons for men of rank.

Lowry, Don’t Shoot that Boy!, 262.

25 See, for example, Keith B Wilson, Campfires of Freedom: the Camp Life of Black

Soldiers during the Civil War (Kent: Kent State Univ. Press, 2002), 30-32, 89-92, 201-

203.

26 Crystal Feimster demonstrates that Butler had a policy banning Black laundresses
from entering the quarters of his men. Explaining this policy in May 1863, Butler stated:
“I was obliged to make some stringent regulations in regards to them [formerly
enslaved women], because the women are all brought up to think that no honor can

come to them equal to that of connection with a white man. And I am sorry to say that

17



Butler understood that the outcomes of courts martial and the narratives that he crafted
around them set the tone for the courts themselves, the junior officers who sat on them,
and ultimately for the military as a whole. These documents, therefore, provide insight
not only into Black women'’s experiences of military courts, but also commanders’
recognition of the importance of justice within the broader context of harmonious race

relations during the conflict.

The way Black women positioned themselves as victims also clearly had an
impact on courts and commanders. It is evident, for example, that Butler’s
condemnation of Andrew Smith was driven partially by Jennie Greene’s youth. While she
was referred to as a “colored woman” in the charges, an enslaved woman who was
present at the attack made it very clear that the court should consider Greene incapable
of consent and entitled to protection. She stated simply that Jennie “ain’t nothing at all
but a child.” Though Grace Barnes could make no claim to youth, in her testimony she
stressed the violence of the rape she suffered through outlining her injuries. Barnes was
plagued with an “inability to hold water,” a “heavy bearing down” - possibly a prolapsed
uterus - and a third problem that she did not wish to disclose, but which the questioning

of the assailants makes clear was some form of venereal disease. Barnes and Greene

white men are not all above taking advantage of this feeling.” Feimster, “Rape and
Mutiny at Fort Jackson,” 18. Butler’s rhetoric echoed that present in not only Southern
constructions of Black womanhood, but also abolitionist imaginaries of the moral
corruption of enslavement. See Ronald G. Walters, “The Erotic South: Civilization and

Sexuality in American Abolitionism”, American Quarterly 25:2 (May 1973): 177-201,

181-2.
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both took steps to ensure that they conformed to long-established ideas about sexual
violence and victimhood, making their race and status as bondspeople secondary
factors at trial. It was these details they provided about themselves and the assaults that
enabled them to secure justice, though that justice was not equal to what white women

and girls in their situations would have reasonably expected.

The sense of disgust that Benjamin Butler articulated after the leniency showed
towards Andrew Smith can also be seen from other officers who commented on cases
with child victims. On March 1, 1865, near Clarkesville, Tennessee, a white private
named John Locker attacked a Black girl named Rachel. Rachel was around fourteen but
was described as a “girl” by the women who knew her: she was “not grown yet”, a
euphemism that alluded to Rachel having not yet hit puberty. Locker entered the home
of an enslaved woman around midnight and played a game with Rachel on the floor
before throwing her down and attempting to rape her. Rachel called for help, and the
enslaved women in the house intervened, preventing the assault and fetching the guards
to arrest Locker. The women present during the assault and the victim herself all
testified in the ensuing court martial which saw Locker sentenced to three months at
hard labor, forfeiting pay for the period, guilty of ill-discipline and absenting himself

without leave. However, the court did not find John Locker guilty of attempted rape.2”

Major General Lovell Rousseau, in command of army forces at Nashville,
Tennessee, was unimpressed with the decision-making of his junior officers. Born into a

modest slave-owning family in Kentucky in 1818, Rousseau had extensive pre-war

27 Trial of John Locker, 2nd [llinois Light Artillery, Court Martial Case File, 00 857.
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experience as a civil and criminal lawyer. Most notably, Rousseau had a successful career
as a defense attorney, often defending the interests of poor, marginalized clients.28
Rousseau drew on his vast experience in his commentary on Locker’s conviction. While
Rousseau was happy to approve the findings and sentences for the lesser charges of ill-
discipline and absent without leave, the commander expressed his disappointment with
Locker’s acquittal for the sexual offence and the resulting light sentence. In remarks

penciled on the edge of the trial record, Rousseau stated:

The finding upon the 3rd charge and specification [...] is not approved. An
indecency of such flagrant and disgusting character as the evidence shows this to

have been should have made the occasion for exemplary punishment.

Much like Butler, Rousseau understood that courts martial could not be considered in
isolation, but that each finding and associated sentence had wider implications for army
behavior. Rousseau’s choice of words indicates his conviction in Locker’s guilt, despite
the court’s ruling on the matter. Rousseau evidently believed that this type of behavior

could become a problem among enlisted men - through encouraging courts martial to

28 Notably, Rousseau defended four Black men accused of murdering a white family.
Rousseau even physically defended the men from attackers in court, though all four

defendants were later lynched. Dan Lee, Kentuckian in Blue: A Biography of Major

General Lovell Harrison Rousseau (Jefferson: McFarland and Company, 2010), 36. See

also Jospeh G. Dawson, III, “General Lovell H. Rousseau and Louisiana Reconstruction”,

Louisiana History: The Journal of the Louisiana Historical Association, 20:4 (Autumn

1979): 373-391.
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convict and punish men for similar offences, the general hoped to limit abuses of
enslaved and refugee families. Perceptions of the deviancy of this particular act - the
attempted abuse of an adolescent girl - likely influenced Rousseau’s outrage, as it also
did when Butler read of Jennie Greene’s suffering. The arguments about consent,
wantonness, and racial inferiority that allowed officers to rationalize white troops’
abuse of Black women could not be so readily applied to their young daughters. The
unchecked, “flagrant” abuse of children had an insidious effect on the relations between
US forces and Black communities: why should refugees work to support an army that
would not even defend the most vulnerable amongst them? Despite his despair at the
failure of the court to take critical steps to maintain discipline and nurture positive
relations with refugees, Lovell Rousseau did not take additional practical steps to make
John Locker an “exemplary” offender. Locker served his three months fortifying
Clarksville, Tennessee without pay, completed the remainder of his enlistment, and his

widow continued to claim a pension into the twentieth century.2?

Rape trials are often incredibly complex, and victims sometimes struggled to
position themselves within a nexus of competing stereotypes and behavioral

expectations. While children could expect sympathy from panels, women had to work to

29 Compiled service record, John Locker, Pvt., Batt’y. H, 2 Illinois L. Art., Carded Records
Showing Military Service of Soldiers Who Fought in Volunteer Organizations During the
American Civil War, compiled 1890-1912, documenting the period 1861-1866, RG 94,
NARA; John Locker, Pvt, Batt'y. H, 2 Illinois L. Art., Organization Index to Pension Files
of Veterans Who Served Between 1861 and 1900, RG 15, Records of the Department of

Veteran Affairs, NARA.
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conform to the narratives of victimhood that officers would have been familiar with.
Rebecca Ann Cradle, who was severely mentally and physically injured after a hospital
steward raped her in in August 1863, struggled to articulate her testimony in a way that
made her victimhood clear. Conflicting witness statements, and a lack of clarity from
Cradle herself, made this a complicated case for the court to judge. Eugene Hannel, a
hospital steward stationed at New Bern, North Carolina, had summoned Cradle, a
refugee working as a laundress at the hospital, to his rooms under pretense of
employing her as a servant. When Cradle arrived, Hannel took her into his bedroom and
raped her. Cradle admitted that she did not physically resist Hannel’s advances as she
was “afraid,” and others present in the building during the assault testified that they
heard no struggle or calls for help. In one statement, given to her doctors when she
sought treatment, Cradle claimed that Hannel struck her. When she later testified to the
panel, however, Cradle made it clear that Hannel did not use violence to subdue her, and
instead relied upon his authority as hospital steward and the fear that he inspired in

Cradle to quash her resistance.3?

Had that been the extent of what the court knew of the case, it is unlikely that
they would have convicted Eugene Hannel. Rebecca Cradle had not behaved in a way
that was expected of legitimate victims. She had not called for help, not physically
resisted her attacker, and she had not crafted a singular narrative of the assault without
omission or contradiction. Cradle did manage to secure a conviction against Hannel,
however, because there was clear physical proof of her victimhood: Hannel injured

Cradle so severely that she had to be treated in the hospital. Three physicians testified at

30 Trial of Eugene Hannel, 2nd Maryland Volunteers, Court Martial Case File (MM 0987).

22



the trial that Cradle’s hymen was lacerated; one stated that the injuries were so bad that
“they have not wholly healed to this day,” some four weeks after the attack. Another
physician added that “it was believed by the board that this was the first time the girl
had had sexual intercourse with anyone,” conferring a degree of respectability on Cradle
that aided her case. Given the inconsistencies in the victim’s own testimony, and some
unhelpful testimony by witnesses for the prosecution, it was almost certainly this
testimony by the surgeons that ensured Hannel’s conviction. The hospital steward was
found guilty on all charges and initially sentenced to two years confinement at hard
labor and the forfeiture of half of his pay for the remainder of his term of enlistment.
Given the demonstrable violence of Hannel’s crime and the maximum punishment for
rape - death - this is a remarkably low sentence, even within the context of the courts

martial.3!

Nevertheless, Eugene Hannel vociferously opposed the sentence he received. In a
lengthy written defense, E W Carpenter, Hannel’s attorney, argued that his conviction
was unjust as, according to the law of North Carolina, “a Negress is deemed incapable of
an injury of this kind.” The defense elaborated a range of racist beliefs about Black
women'’s sexual behavior and physicality, especially in relation to white men. Hannel’s
defense essentially claimed that Rebecca Cradle had seduced the hospital steward as
part of a long-established Southern tradition whereby Black women would secure, in
Carpenter’s words, “aristocratic” status through their relationships with white men.
After failing to achieve this, Hannel claimed, Cradle instead fabricated a rape allegation.

The defense argued that regardless of the facts of the encounter, the court should not

31 Trial of Eugene Hannel (MM 0987).
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have admitted Cradle’s testimony; her prior condition of servitude and her race, they
argued, rendered her incapable of reliably testifying in a court of law.32 Hannel did not
deny the sexual encounter, and the injuries Cradle received could not be refuted - three
separate surgeons addressed the court about them. The hospital steward clearly
believed that his victim’s race and status as a former bondswoman was enough to shield

him from a rape conviction.

In one sense, the defense was technically correct: courts martial were supposed
to adhere to the laws of the states in which the offence took place in such cases.33
According to the laws of North Carolina, Rebecca Cradle would not be permitted to
testify against Hannel, and she could not be considered a victim of rape. The defense
appears to have been unaware of how military law had changed during the conflict,
however, claiming that the articles of war “do not provide for the punishment of certain
crimes, such as [...] rape.” In March 1863, new legislation brought a variety of civil
crimes, when committed by enlisted men, into the jurisdiction of military courts; Francis
Lieber’s code directly prohibited rape “under the penalty of death” and protected all

“persons in the invaded country”, not simply citizens or whites.34 The procedural

32 E W Carpenter, statement in defense of Eugene Hannel, filed with Trial of Eugene
Hannel (MM 0987).

33 Barber and Ritter, "'Physical Abuse ... and Rough Handling,”” 53.

34 “An Act for enrolling and calling out the national Forces, and for other Purposes,”
Congressional Record. 37th Cong. 3d. Sess (1863), Chap. 75. Sec. 30. (March 3, 1863);
Article 44, Instructions for the Government of Armies of the United States in the Field,

prepared by Francis Lieber, LL.D., Originally Issued as General Orders No. 100, Adjutant
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element of Hannel’s complaint, therefore, fell on deaf ears. In passing judgement on the
outcome of the trial, Brigadier General Innis Palmer, in command in New Bern, quickly
dismissed the two core tenants of Hannel’s defense. In summarizing the lengthy
statement, Palmer established that Hannel’s appeal to state law depended upon two
principles: that a Black person cannot testify against a white person, and that “virtue

» «

and female chastity are unknown among negroes.” “To admit either of these
propositions,” Palmer argued, “would be simply inhuman, and they cannot hold good.”
With this simple, straightforward declaration, Palmer made plain the fact that the US
army was undoing centuries of precedent, welcoming formerly enslaved communities
into the protection of the law and affording them rights denied them by “inhuman” state

practices.3> With this simple statement, Palmer summed up all that was radical about

these trials.

While quick to dismiss long-standing racist practices ingrained in the law, Innis
Palmer was not so ready to accept a radical new vision when it came to incidents of
rape. Citing Rebecca Cradle’s “conflicting statements” and the lack of evidence to
corroborate her claim of rape, Palmer overturned the rape charge. He agreed, however,
that Eugene Hannel did “entice” Cradle into his room, had sex with her “against her full
and free consent” and abused his position to “prostitute” her. The issue at hand for

Palmer was clearly the questions that had been raised at trial about the use of force on

General’s Office, 1863, Washington 1898: Government Printing Office, The Avalon
Project, Yale Law School [https://avalon.law.yale.edu/19th_century/lieber.asp#sec2].
35 Innis N Palmer, General Orders no. 17, September 28, 1863, filed with Trial of Eugene

Hannel (MM 0987).
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both Hannel’s and Cradle’s part. Rebecca Cradle’s choice not to physically resist Eugene
Hannel, and the attacker’s use of coercion over force, convinced Palmer that this was not
arape. The general’s choice of language feels oxymoronic. Palmer’s acknowledgement
that this assault was against the “full and free consent” of Cradle and yet was not rape is
not, as it may appear, a contradiction: by nineteenth century understandings of sexual
violation, the lack of violence on either side made this morally reprehensible behavior,
but not necessarily criminal. It is unsurprising that Palmer, a man who had dedicated his
working life to the military, would hold an evidently simplistic understanding of rape

law.36

Eugene Hannel was a man in a position of authority in the military, however, and
therefore could face punishment for his moral offence. While Innis Palmer overturned
the rape conviction, he nevertheless condemned Hannel for his behavior. The hospital
steward did not escape punishment altogether. His initial sentence of two years
confinement was commuted to three months. He would also be dishonorably discharged
after serving his sentence, a measure added by Palmer that reflected his view of
Hannel’s unsuitability for future service. Eugene Hannel continued to protest his
conviction, writing directly to the Secretary of War in October 1863. Upon reviewing his
case on Edwin Stanton’s behalf, Judge Advocate General Joseph Holt was unimpressed
with Hannel’s appeal and the actions of both Innis Palmer and the court. Refusing to
revisit his case, Holt simply stated: “The testimony of the woman who was ravished fully

justifies the sentence pronounced by the court. The punishment as mitigated by Genl.

36 Ezra ]. Warner, Generals in Blue: Lives of the Union Commanders (Baton Rouge:

Louisiana State Univ. Press, 1964), 357-358.
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Palmer is believed to fall far short of what the prisoner richly deserved to suffer.”37 The
striking testimonies of the three surgeons who spoke to Cradle’s injuries, though not
mentioned by Holt, must have impacted his view of the case. By the time Holt
commented, however, his junior officers had already allowed the hospital steward to
escape an adequate sentence. Holt’s intervention was significant - Hannel was not
pardoned - yet came too late for full justice to be served. Eugene Hannel was left to sit
with his sentence, perhaps with a renewed sense of his good fortune in escaping a worse

fate.

Rebecca Cradle was able to secure a conviction against Euguene Hannel, a
conviction that stuck despite his appeals for clemency, because she remained central to
all of the conversations about the assault. Partly this was due to the nature of the crime
and the injuries she received, and partly because Hannel’s defense was weak. He made
no attempt to present himself as a faithful servant of the Union cause or a solider with a
distinguished record, but instead rather naively tried to rely on his victim’s race as a
trump card. Finally, the fact that Hannel’s attempts to appeal ended with Jospeh Holt,

who consistently foregrounded victims in his responses to clemency requests, ensured

37 Endorsement of Joseph Holt, December 28, 1863 on Eugene Hannel to Edwin M
Stanton, October 19th. 1863, enclosed in Joseph Holt to the Secretary of War, December
28, 1863, Records of the Office of the Judge Advocate General (Army), Correspondence,

Letters Sent, Entry 1, Vol. 4, p. 457, RG 153, NARA.
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that Cradle’s suffering remained central to the justice delivered by the US army.38 When
the suffering of victims slipped out of post-conviction discussions, however, officers’
perceptions of justice were radically different. When William Elliot was pardoned in
November 1864, the woman he attacked, Kate Brooks, was noticeably absent from the
discussions between the convict, his champion Hugh Herringshaw, and Abraham
Lincoln. While Jospeh Holt foregrounded Brooks in his brief commentary, ultimately

other narratives prevailed when the president passed judgement.

On November 7th, 1862, William . Elliott was hauled in front of an army court
just hours after he was discovered by a wagon master in the home of an enslaved
woman named Kate Brooks. The wagon master, William Lyons, and one of his drivers,
Daul King, testified against Elliott, as did the victim herself. All recounted a similar
version of events. Elliott was discovered in Brooks’ home by the teamsters, alerted to the
incident by Brooks’ cries for help. He had pinned the woman to the floor, either with a
hand over her mouth or at her throat, and pulled up her clothes. Both men testified that
Elliott was also partially undressed and agreed that had they not intervened Elliott

would have raped Brooks.3? Caught red-handed, Elliott’s guilt was clear.

The private’s defense was weak. In an explanation that slipped into farce, William

Elliott claimed that he had been simply changing his trousers when Lyons entered and

38 Holt was consistently unforgiving of violent criminals. See Elizabeth D. Leonard,

‘Lincoln’s Judge Advocate General: Joseph Holt of Kentucky’, The Register of the

Kentucky Historical Society, 110:3/4 (2012), 403-437, 4109.

39 Trial of William Elliott, 8th United States Infantry (MM 150).
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drew the wrong conclusion. Elliott indicated that Lyons may have done so deliberately
in revenge for an earlier altercation the soldier had with one of Lyons’ drivers over a jug
of whiskey. Elliott could not explain away Brooks’ testimony, however, and he was
convicted of attempted rape and sentenced to life imprisonment. Unsure of how to - and
likely, whether he could - execute such a sentence, Marsena Patrick, working as Provost
General of the Army of the Potomac, forwarded the proceedings on to Joseph Holt on
November 23, 1862. Holt’s reply was brief but firm, emphasizing Brooks’ age as an
aggravating factor. On January 31, 1863, Holt returned the proceedings with his

approval:

This is the case of a brutal attempt to commit a rape on a grey haired negro
woman of between sixty & seventy years of age. The proof of the prisoner’s guilt

was complete and he was sentenced to the penitentiary for life.#0

On May 20, 1863, Lincoln added his own approval to the sentence.*!

For reasons that remain unclear, William Elliott was released from confinement
at some point in January 1863 and returned to duty. He was allowed to remain at large
until he was detained for suspected desertion later that year. During this time, Elliott’s
service earned him two promotions, with his final engagement against Robert E Lee’s
retreating forces at Iron Springs on July 6, 1863. Elliott appears to have been under the
impression that his conviction had been quashed: “at Fairfax Station I learned that I had

been sentenced to State Prison for life, but [ was told nothing would come of it.” With

40 Endorsement of Joseph Holt, January 31, 1863 on Trial of William Elliott (MM 150).

41 Endorsement of Abraham Lincoln, May 20, 1863 on Trial of William Elliott (MM 150).
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$250 in his pocket and an approved period of twenty-four hours leave - and a letter
from home informing him of his mother’s death - Elliott headed to New York and
indulged in a twenty-one-day binge. When his money ran out and he sobered up, the
newly promoted sergeant reported to army authorities, twenty days late to service. In

doing so, Elliott unwittingly condemning himself to time in a cell at Sing Sing.42

The man who arrested Elliott, Robert Murray, discovered the sergeant’s prior
conviction for attempted rape and sent him to the state prison to serve out his sentence.
By this point, twenty one months had passed since Elliott had faced Kate Brooks in court.
[t was to Robert Murray who Elliott first appealed in an attempt to quash his conviction.
In this initial appeal, Elliott gave a fuller account of his actions on the night of November
7, 1863, where he once again claimed that he was simply caught with his trousers off at
an inopportune time. The version of events Elliott shared in this letter differed somewhat
from his testimony at trial, though given that the trial happened shortly after his arrest it
is possible that his inebriation affected his initial account of events. The rest of the letter
was dedicated to recounting his service record, which while not impressive certainly
showed competence and was sufficient to earn him a promotion. Finally, Elliott ended

with an appeal for compassion on the grounds of his youth: “I am not yet twenty one years

42 William Elliott to Robert Murray, October 6, 1863. Filed with Trial of William Elliott

(MM 150).
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old and cannot bear the thought of being shut up for life for a crime of which I am not

guilty.”43

The judge advocate general was not swayed by Elliott’s appeal for clemency.
Commenting on the prisoner’s request before forwarding it to the president, Joseph Holt
made it clear that in the nine months since he had first passed judgment on Elliott, his
opinion on the matter had not changed. Reminded once again that Kate Brooks was
elderly and frail, Holt first prompted Lincoln to recall that the case was an “atrocious one”
and that “the proof of the prisoner’s guilt was complete.” It was because of these factors
that both men had approved the initial sentence of the court. Holt then went on to

examine the request for pardon, arguing that:

the exculpatory statements the prisoner made in his letter to Marshal Murray are
false. His guilt as charged was proved in the clearest manner by several witnesses
whose characters were not assailed and whose narratives of the prisoner’s

conduct were in entire harmony with each other.

Holt’s statement was clearly intended to undermine a central narrative in Elliott’s
account of events, namely the prisoner’s insinuation that the wagon master and his
drivers framed Elliott for a crime after they had a dispute over a jug of whiskey. Elliott
also stated in his appeal that he rushed to the aid of Kate Brooks after another soldier
assaulted her, and in doing so fell over his trousers (which he claims were down as he

was in the middle of changing them) and landed on top of her. Interestingly, in his appeal

43 William Elliott to Robert Murray, October 6, 1863. Filed with Trial of William Elliott

(MM 150).
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William Elliott did not argue, as we might expect, that Kate Brooks was lying or mistaken
about having been assaulted, but instead claimed that another soldier was responsible.
Elliott’s understanding of the power of a Black woman'’s testimony in this kind of
proceeding indicates that long-established assumptions of Black women’s hypersexuality
and “unrapeability” had collapsed even before the Emancipation Proclamation came into
effect. The court was unconvinced in November 1862, and Holt remained certain of
Elliott’s guilt the following year. Holt’'s commentary apparently convinced the President
that no further action was needed: on October 16, Lincoln declined to reduce Elliott’s

sentence or offer a pardon.#4

The State Prison at Sing Sing, where Elliott was sent to serve his lifetime at hard
labor, was a brutal place. Though many of the guards’ worst cruelties had been outlawed
by 1863, punishments remained inhumane and the work expected of inmates - most
notably, quarrying marble - was debilitating. Conditions at the prison were in fact so dire
that in March 1869 several inmates revolted, killing one of their keepers in the process.4>
Facing down the remainder of his life in this cruel institution, William Elliott once again
made a desperate plea for mercy. Rather than appealing to the President himself, Elliott

this time turned to a benefactor, a local merchant named Hugh Herringshaw.

44 W Stoddard to James A. Hardie, October 16th, 1863. Filed with Trial of William Elliott
(MM 150).

45 “The Revolt at Sing Sing,” New York Times, March 20, 1869; “The Sing Sing Revolt,”

New York Times, March 27, 1869.
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Herringshaw, a native of Louth, Lincolnshire, wrote on William Elliott’s behalf with
great conviction, penning an emotional appeal that drew Lincoln’s attention to several
factors that he believed should act in the sergeant’s favor. 46 The first issues Herringshaw
highlighted were the irregularities of the trial - Elliott was caught, arrested, and tried
within the course of a single night. Herringshaw also drew attention to the fact that Elliott
was returned to service after his conviction and served with some distinction during that
period - he earned two promotions. Finally, Herringshaw called on Lincoln’s commitment

to mercy and justice, stressing the youth of the convicted man:

[ beg your Excellency, as a ruler that has been and still is and will be a great and
Just leader through whom God and His holy Angels work their will; to you sir we
look and ask that your acts of mercy and Justice be such that in this case this young

soldier through your Clemency may be restored to Liberty.4”

Kate Brooks was not named in Herringshaw’s letter, and the crime was never discussed
beyond the author conveying Elliott’s insistence that he was not guilty of the offence. That

an elderly woman was assaulted was entirely absent from Herringshaw’s appeal, a fact

46 Herringshaw was a successful business man and well-known in his local area. In
1865, Herringshaw constructed Olive Hall, now the Ossining Opera House, destroyed in
a fire 1874 and rebuilt. “Serious Fire in Sing Sing,” The Sun (New York), February 18,
1874. United States Census, 1860, Ossining, Westchester, New York, 52; United States
Census, 1870, Ossining, Westchester, New York, 92.

47 Hugh Herringshaw to Abraham Lincoln, November 5, 1864. Filed with Trial of William

Elliott (MM 150).
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that stands in stark contrast to Holt’s earlier commentary on the case and Elliott’s self-
authored plea. Perhaps because of this, Hugh Herringshaw’s emotive plea to Lincoln’s
magnanimity was much more effective than Elliott’s earlier cry of injustice. On November
7,1864, the President pardoned William Elliott, citing three factors: his service in the field
post-conviction, the fact that he had already been “severely punished,” and “the youth of

the boy."48

Age was the deciding factor in this case. William Elliott’s apparent youth made
Lincoln more inclined towards clemency, and was evidently a core factor in his decision
to issue the pardon.*® For Joseph Holt, however, the age of the victim of this assault was
central to his view of the crime. That Kate Brooks was an elderly woman had a profound
impact on the judge advocate general’s view of Elliott’s sentence. Much like Jennie Greene
and Rachel, Kate Brooks was at an age of vulnerability, a point in her life when she was
less capable of defending herself both physically and legally. While Brooks, unlike Greene
and Rachel, was not a child, Holt nevertheless viewed her as someone who was deserving
of particular care and protection. Brooks’ age also worked to undermine damaging

stereotypes that were often used to challenge women who brought rape allegations,

48 Endorsement of Abraham Lincoln, November 7, 1864, on Trial of William Elliott (MM
150).

*Thomas Lowry suggests that Elliott’s youth was the primary factor that drove
Lincoln’s decision making in this case (as it was in many of the President’s pardons).

Lowry, Don’t Shot that Boy!, 247. For more on Lincoln’s use of the pardon, see P. S.

Ruckman Jr. and David Kincaid, “Inside Lincoln’s Clemency Decision Making,”

Presidential Studies Quarterly 29:1 (Mar., 1999): 84-99.
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especially when those women were also Black. While women of child-bearing age could
easily be depicted by dependents as wanton seductresses, children and the elderly could
not convincingly be slandered in that way. It is telling that William Elliott did not deny
that Kate Brooks was assaulted, but simply claimed that it was a case of mistaken identity.
Unlike Rebecca Cradle, who was depicted by her assailant as a woman bent on securing a
sexual relationship with a white man to elevate her own social status, Kate Brooks was
consistently, from all quarters, accepted as a believable victim, incapable of consent in the
situation and deserving of justice. William Elliott was only able to secure a pardon when

he entirely wrote Brooks out of his narrative of events.

In military courts throughout the Civil War, Black women were able to secure for
themselves recognition of their sexual victimhood within the same parameters as white
women. Though understandings of rape remained conservative and victimhood difficult
to prove, this small step towards racial parity for women marked a huge shift in federal
discourses around race and womanhood. In the rhetoric around convictions and
sentencing, race took a back seat while other narratives came to the fore. Officers were
concerned with age, injury, and the testimony of witnesses, refusing to dismiss cases
simply based on racist myths about promiscuity. When defendants did appeal to the
Southern legal tradition in their defense, as Eugene Hannel did when he asserted that
Rebecca Cradle could not be raped under North Carolinian law, officers were outraged by
the notion that military courts might legitimize such clear discrimination. While racial
disparities are evident in the records of military justice, particularly in sentencing, the
fact that race was not foregrounded in trials and the resulting debates indicates a clear
shift towards a sense of equality that would later be inscribed in the Fourteenth
Amendment. Much of this progress, driven by Black women'’s testimonies and skillful

navigation of the expectations of victimhood, came down to the decision-making of

35



relatively few powerful men. For every commutation that Benjamin Butler might override
and each appeal for clemency that Jospeh Holt could angrily refuse, there were cases
adjudicated by lax courts who were simply never corrected. Abraham Lincoln’s pardon
power loomed large, and though he was generally hesitant to offer mercy to men who

attacked the vulnerable, William Elliott was not the only sex criminal the president aided.

Benjamin Butler found his impassioned condemnation of Andrew Smith undone
just six months after he confirmed the sentence of Jennie Greene’s rapist. On July 24,
1864, numerous fellow officers in Smith’s regiment signed and submitted a petition to
the president on the behalf of their convicted “brother officer.” Smith, they emphasized,
has consistently demonstrated “distinguished gallantry” in battle, sufficient to enable him
to rise from the rank of private to that of lieutenant. The officers made no comment on
the attack upon Jennie Greene, other than to refer to Smith’s sentence as “very severe.”
Lincoln appealed to his Secretary of War, Edwin Stanton, to review the case. Stanton’s
response was curt and definitive: “There seems to be no ground for clemency.”>? Lincoln
sought another opinion in the case, however, directing attorney William Johnston to look
over the trial record and to advise him on the solidity of the evidence and the actions he
should take. Johnston reached a conclusion that was radically different to the reviewing
comments of Benjamin Butler and the advice of Stanton. In a letter to Lincoln, Johnston
advised that Smith be “set free at once,” citing his previous good character and service, as
well as the “dubious nature of the proof.” In this letter, Johnston made no reference to

Jennie Greene herself, but instead placed the focus on Smith’s experience. That the

50 Edwin M. Stanton to the President, August 25, 1864, filed with Trial of Andrew J.

Smith (NN 2099)
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lieutenant had already served “six months” in prison was underlined by Johnston and

written in noticeably larger text; it is clear where the lawyer’s sympathies lay.>!

In a fuller examination of the case, Johnston worked to directly undermine the
narrative that Jennie Greene presented and Benjamin Butler had believed. As was
common in the nineteenth century, the attorney thought that child rape was incredibly
rare, an act perpetrated only by the most deviant men. Johnston expressed his doubt that
Andrew Smith, a man “of good family, of liberal education, of fine prospects and a good
character” would rape a “negro child.” The sexual contact between Smith and Greene was
not in question, however - a reputable witness had caught Smith fleeing the scene shortly
after the assault. Johnston resorted to the only explanation left available to him.
Criticizing the court for their failure to satisfactorily determine Greene’s age, Johnston
concluded that “the most that can be made of the proof is that a young woman was caught
abruptly in an act of shame and pretended to be ravished.” Working on this assumption
that Greene was an adult, the attorney then stressed that the assault described in the trial
would not traditionally be considered a rape: there was no evidence of violence or
physical resistance, and Greene did not call for help. In the absence of these accepted
markers of a sexual assault, Johnston presented Jennie Greene as a consenting but
regretful sexual agent. Appealing to what he clearly understood as common knowledge,

Johnston stated plainly to Lincoln, a fellow lawyer, that everyone “who has had

51 William Johnston to A. Lincoln, November 19, 1864, filed with Trial of Andrew J.
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experience in the criminal courts knows that nine tenths of all the rapes, and attempts to

commit rape in the world are fictitious.”>2

Although he passed no comment on the content of Wiliam Johnston’s analysis,
Lincoln seems to have found what he wanted in the missive. On December 12, 1864,
Abraham Lincoln pardoned Andrew Smith. Despite witnesses to her youth and the facts
of the assault, and the impassioned support of Benjamin Butler and Edwin Stanton, Jennie
Greene was ultimately denied justice by the federal government. Though the injustice in
this case is clear, the details of the acquittal are important. While Johnston raised
questions about Greene’s status, specifically whether “she was born and bred a slave or a
free woman,” the attorney could not simply dismiss Greene’s claims of rape because of
her race. Johnston’s narrative of events was evidently shaped by stereotypes about
interracial sex and the sexuality of Black women. That he understood that he could not
directly state this, however, indicates how significantly conversations about race, gender,

and sexuality had shifted among federal officials during the Civil War.

Many officers in positions of command expressed a genuine desire to protect
Black women from sexual harms, particularly if they viewed those women as vulnerable
in other ways. The elderly, the sick, and the young seem to have received more
thoughtful consideration during and after proceedings than healthy women of child

bearing age. For some officers this was born of personal attitudes towards slavery and

52 Statement of William Johnston, filed with filed with Trial of Andrew J. Smith (NN

2099)
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racial equality, for others military necessity. Most, like Butler, were likely informed by
both an individual desire to defend refugees coupled with a keen understanding of the
importance of Black communities to the Union effort in the war. Regardless of their
motivations, the outrage which many officers expressed when military men assaulted
Black women marked a rapid and radical shift in public discourse around Black women
and rape, sometimes long before the Emancipation Proclamation was issued. These
same men were much more conservative about womanhood, however. Though
reluctant to mobilize racist stereotypes against complainants, officers more readily
employed harmful tropes about women and rape in their judgements. Whether
demanding witnesses to sexual crimes or pointing out the lack of physical injury,
through using these established legal and social ideas of rape officers perpetuated the
idea that women lied about sexual violence and were unreliable witnesses to their own
lives. These ideas were particularly dangerous for Black women, and left victims
vulnerable to allegations of promiscuity and deception, accusations often rooted in the

controlling images of Black womanhood crafted by enslavers.>3

The officers who vociferously defended Black women from sexual violence were
part of a broader project by the federal government to impose racial equality in military
justice. In doing so, they established a new framework for rape law beyond
emancipation, explicitly offering Black women the same protections - and the same

skepticism - as they did white victims of sexual violence. Individual cases, and wider

¢ For an analysis of Black women and the use of stereotypes as controlling images see
Patricia Hill Collins, Black Feminist Thought: Knowledge, Consciousness, and the Politics

of Empowerment (New York, 2002), 69-84
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patterns in sentencing and punishment, demonstrate that this project of equality was
unsuccessful. The convictions that Black women achieved, however, stand as testament
to both the significance of Black communities to the Union war effort and to the promise

of emancipation.
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