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The 'Golden Agé' of Women in
Medieval London*

Caroline M. Barron,
Royal Holloway and Bedford New College

If we are to understand the legal position of women who lived in
London we have to comprehend something of the legal position of
women who lived elsewhere in England and more directly beneath the
yoke of feudal law. The privileged customs of London, just as they
gave greater freedom to men who lived in the city, in the same way
mitigated the harshness of the common law as it affected women in
London. By the time that Bracton was writing in the first half of the
thirteenth century it was accepted by the common law of England
that, on marriage, man and wife became one flesh. This theory of
conjugal unity - or 'conglutination of persons' as it was scornfully
termed by a sixteenth century critic - meant not that the married pair
constituted a new or compound persona but simply that the legal
personality of the wife became merged in that of the husband. The
wife took her husband's name and was no longer a legal entity.!

The extent to which the theory of conjugal unity operated differed
somewhat, depending upon whether we are considering real estate
(land) or personalty (movable goods or chattels). The common law of
England was more concerned about land than about chattels for
obvious reasons, for land was the crucial source of wealth and status.
The wife had no claims upon her husband's landed property during his
lifetime but Magna Carta secured to her a share of her husband's lands
at his death as dower, to enjoy until her own death. Moreover she was
to be allowed to remain in her late husband's chief mansion for forty
days. In the fourteenth and fifteenth centuries there developed the
practice of creating jointures: instead of the husband providing for his
widow by dower, the two families at the time of marriage, or the two
parties to the marriage, purchased an estate to be enjoyed by the
couple jointly. This would then pass to the widow for her support -
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in lieu of her dower claim - and ultimately to the offspring of the
marriage. The widow was always free to reject the jointure and claim
instead her dower at common law. Of course the wife might have
lands of her own, the marriage portion (or dowry or maritagium)
which was given to her, usually by her parents, on marriage and any
lands which she inherited. Her husband had an estate in these lands
which endured until the end of the marriage. In theory the husband
could alienate these lands without his wife's consent, but in practice
this seems rarely to have happened.? With regard to property,
therefore, the common law allowed a married woman some freedom of
action: she could never act independently of her husband and she had
no control over her husband's lands, although she could claim a third
of them at his death. Over her own lands she retained at least a right
of veto and she could regain control of them when she became a
widow. .

But when we turn to consider goods and chattels the situation is
much more bleak for the married woman. In fact the common law of
England was not much concerned with movable wealth being 'so
small in value and so fragile in character’,® although this was clearly
much less true in the case of the merchant and artisan classes as we
shall see. On marriage the common law transferred all possessions to
the husband who could dispose of them as he wished - and also any
goods which came to his wife by inheritance during the course of the
marriage. The attitude of the common law is succinctly expressed in
the judgement in 1305 on Catherine Aleyn found guilty in London of
receiving stolen goods. She was hanged with the terse comment 'no
chattels, because she has a husband'.*

But even if the husband had the free disposal of the goods and
chattels of the marriage during his life time, at his death they were
subject to legitim, that is the division into thirds, one part for the
widow, one for the children and the final third to be disposed of as the
testator chose - usually for the benefit of his soul in pious works. If
there were no children the widow was to receive half the goods. Goods
and chattels were devised by testaments which were proved in church
courts and it was canon law, derived from Roman law, which
originally instituted and enforced the practice of legitim. It has been
recently argued however that the common law of England never really
accepted the enforced tripartite division of the testator's goods and that
insofar as the practice had ever existed it had largely disappeared by
1400, except in cases of intestacy. But different customs pertained in
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different places and in the northern province, especially in the city of
york, and in London, legitim operated throughout the medieval period
and beyond.* We shall consider the implications of this later.

It is obvious from what has been written already that we would not
expect to find married women making wills (which dealt with land, or
strictly speaking the use of land since all land belonged to the king)
or testaments (which deal with goods and chattels). Sometimes we
find married women making wills in which they devise their own
inherited lands, with the consent of their husbands. The situation with
regard 10 testaments was a little different, not least because they were
subject to the jurisdiction of church courts rather than the common
Jaw courts. Both Glanvill and Bracton denied that a wife might make
a testament since all her goods belonged to her husband, but both
admitted exceptions to this which depended upon the decency and fair-
mindedness of the husband. Again we do, in fact, on occasion find
wives making testaments with their husband's consent.®

But on this matter the church courts attempted to combat the
attitude of the English common lawyers and to treat the testaments of
wives (whether authorised by their husbands or not) as valid. A
church council of 1261 declared that those who impeded married
women in making testaments should be excommunicated and this
injunction was repeated by archbishop Stratford in 1342. This
provoked the Commons in Parliament to complain in a petition that
the Church's assertion of the right of married women (and incidentally
of serfs) to make testaments was contrary to reason. The king did
nothing, but it seems to have become accepted in England by the
sixteenth century that only the testaments of married women which
had been authorised by their husbands, were valid.’

In spite of the prevailing concept of ‘conjugal unity' the common
law did make some provision for the married woman (known as a
femme couverte in/couverture') to act independently of her husband.
She was allowed to act sole (i.e. as if she were a single woman or as
a widow) if her husband were permanently elsewhere, for example if
he had entered a religious order or abjured the realm. In such cases the
common law allowed a married woman to make contracts and to
devise her lands as if her husband had died, although in the eyes of the
church she remained a married woman. Even the common law of
England had to bend sometimes to common sense. In the case of
criminal cases husband and wife were not considered to be one flesh
and the innocent partner was not held responsible for the other's
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crimes.® To this extent at least the law of England recognised husband
and wife as two people, and if we look at the legal position of married
women living under the custom of London we find ideas of conjugal
unity to be even less practised than in those parts of England where
the common law held sway.

* * *

The custom of London as it related to women may be studied firstly
in the city's own custumals which were compiled during the medieval
period, in particular Darcy's Custumal of the 1330s and 1340s,’ and
secondly in the records of the cases and judgements in the city's
courts, and in particular in the mayor's court.

London women, like those elsewhere, had no say in the disposal of
their husbands' lands. But. London custom clearly stated that the
husband could not permanently alienate the land which belonged to
husband and wife jointly (e.g. maritagium/dowry, the wife's inherited
lands or lands purchased jointly) unless the wife openly consented in
the Hustings court.'” Such cognizances and confessions by women
relating to land were to be recorded, as of record, in the Hustings
court.!" Rather more surprisingly, perhaps, the mayor and aldermen
upheld the right of wives, who had purchased tenements jointly with
their husbands, to retain possession of them after the husband's death
and to grant them as they willed (in one case, at least, contrary to the
will of the husband).!2

London citizens held their lands directly of the king in free burgage
(or socage) tenure: these lands were free of the obligation of military
service and so could be freely devised, just as if they were chattels. So
in boroughs, like London, which enjoyed burgage tenure we find
wills of land, recorded here in the Hustings court.’*> But a woman,
married to a London citizen, could not make a will unless she came to
the Hustings court with her husband and openly declared her will.
Where the husband's consent was lacking, the will of the married
woman in London was void.'

In London, as elsewhere, the goods and chattels of the married
woman were considered to belong to her husband, at least in theory.
But because goods in London, as in other towns, formed a greater part
of the estate of a married couple, city custom tended to define more
exactly the nature and extent of the husband's ownership. Debts which
the wife had incurred before marriage became the responsibility of the
































































