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Structured Abstract
Purpose

This article is a ‘Viewpoint’ article and as such, it presents the author’s opinion and
interpretation. Its primary purpose is to propose seven guiding principles for effective bank
regulation so that these may be subject to academic criticism.

Design/methodology/approach

The principal theme of this article has its origins in archival research into the nature of
bank regulation in the UK in twenty-five to thirty years after the Second World War. This
article draws upon insights gained into the nature of bank regulation in the UK arising from
that research. It focuses on what aspects of bank regulation were effective in that earlier
period. It then attempts to convert those insights into underlying principles.

Findings

Seven principles are proposed as the starting point for a discussion as to the principles
which should underpin effective bank regulation. The seven principles are set out in the
Introduction to the article.

Originality/value

The framework for the regulation of banks in the UK and in many other countries is a
complex one. The general trend in bank regulation in the UK in the last four decades has been
technocratic, characterised by a preference for codified rules which are often detailed and
technically complex. It has also been characterised by the establishment, or further
development, of intricate regulatory and supervisory structures at national, international and
supranational levels. Scholarly attention has understandably been focused on those trends.
Rather less attention has been given to the broader principles which might underpin and guide

bank regulation. This article seeks to contribute to that question.



Introduction

For those interested in the development of the banking system in the UK over the last
four decades, two trends are very remarkable. First, from the 1970s the banking system has
become less stable, certainly in comparison with the twenty-five to thirty years after the
Second World War — a period sometimes referred to as the ‘Golden Age of Capitalism’. The
period from 1945 until the early 1970s was a period of stability in banking in the UK (and in
many other countries) and one in which there was a high degree of compliance with
regulation. Taylor (2010, p. 371) observed that “the post-war period of financial repression
(including capital controls but also strict regulation of domestic finance) was a remarkable
era in combining rapid economic growth and high investment with a crisis-free but strictly
regulated and supervised financial system in most countries. This is a remarkable historical
fact that warrants further study.” Reinhart and Rogoff (2009, p. 205) showed, based on their
analysis of sixty-six countries, that the absence of banking crises from the 1940s until the
early 1970s was a noticeable feature of many banking systems. Grossman (2016, Section 6)
recently suggested that this period “constitutes the longest period of banking stability this
industrialized world has ever known.” During the 1970s, in contrast, the banking system
became less stable as the postwar regulatory framework disintegrated or was dismantled, and
in the UK in December 1973 a crisis of the secondary banks broke, part of a wave of bank
failures in 1973 and 1974. Laeven and Valencia (June 2012, p. 3) put the number of banking
crises globally in the period from 1970 to 2011 at 147, a period which encompasses the
global financial crisis of 2007-09. Wolf (2004, p. 280) opined that “The age of financial
liberalization has, in short, been an age of financial crises.”

Second, bank regulation over the last four decades has been technocratic. It has been
characterised by a preference for rules which are codified, and which tend to be detailed and

technically-complex. It has also been characterised by the establishment, or further



development, of intricate regulatory and supervisory structures at national, international and
supranational levels. For UK banks, as well as UK legislation and EU regulations and
directives, those banks which are internationally active comply with the Basel III framework
developed under the aegis of the Basel Committee on Banking Supervision [1]. The very
largest global banks — the global systemically important banks or ‘G-SIBS’ — are subject to
additional regulatory requirements. A further aspect of the international framework is the
Financial Stability Board, established by the Group of Twenty in 2009 as a successor to the
Financial Stability Forum, with a mandate to coordinate at an international level the work of
national financial authorities and international standard setting bodies. The framework for the
regulation of banks in the UK and in many other countries is thus a complex one. This
complex framework reflects and is in part a response to the fact that many banks and
financial institutions have become more complex since the 1970s in terms of the products and
services they sell, the global nature of their operations, and their corporate structures.

The theme addressed in this article has its origins in a research project into the nature
of bank regulation in the UK in twenty-five to thirty years after the Second World War on the
assumption that an understanding of that earlier period of bank regulation may be of some
use to today’s policymakers and regulators. Taylor (2010, p. 366) pointed out in the
immediate aftermath of the global financial crisis that “if ever comparative economic history
had a time when it could and should speak to issues of global importance, then that moment
is surely now.” This insight was echoed in the 2013 report of the UK’s Parliamentary
Commission on Banking Standards, “Changing Banking for Good” [2]. In a section titled
‘Raising historical awareness’ a number of witnesses set out the reasons why an historical
perspective on financial crises might form a useful part of the training of professional

regulators:



We heard from Lord Turner and Martin Wheatley that ensuring supervisors learn the
lessons of past financial crises has not formed part of the training programme for
supervisory staff. Martin Wheatley told us that while the FSA [Financial Services
Authority] had covered recent crises in its training, this only spanned the last five
years: “We have built into our training certainly the lessons from the recent crisis —
the past five years. It is an interesting point as to whether we should take a more
expansive view and look at the repeated crises over a longer time period, but certainly

the past five years have been very much built been into our approach.”

Lord Turner was in favour of increasing awareness amongst supervisors of historical
events: “I will now encourage the PRA in particular to do that and to say, ‘Is there a
history element of it?” You are quite right that there are a series of banking crises
which have extraordinarily common features. Too much lending to commercial real
estate which goes up in value, which then encourages more lending and, for a period
of time, makes people feel that the risks have disappeared — is one of the most
common features of everything from the Scandinavian crisis of the early 1990s to the

Japanese, etc.”

The regulators have not customarily ensured that their staff acquire awareness of
previous financial crises, even though it is evident that there is repetition in the
underlying causes. This is a serious omission. The PRA [...] should ensure that
supervisors have a good understanding of the causes of past financial crises so that
lessons can be learnt from them [3].

While “Changing Banking for Good” places emphasis on an historical understanding of

financial crises, regulators may also benefit from understanding periods of stability in



banking, particularly in terms of the regulatory arrangements that underpinned them, since

understanding the regulatory framework in an earlier period may, it has been suggested

(1992, p. 15), broaden regulators’ thinking about “the range of possibilities at our disposal
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now.

The primary purpose of this article is not to explore the nature of bank regulation in

that earlier period in detail. Its purpose, rather, is to set out seven guiding principles for

effective bank regulation, as follows:

1.

The basis of effective regulation is the legitimacy of the regulator(s) and of the
regulations;

An effective regulatory framework depends upon the placing and accepting of
trust. This in turn depends upon trustworthy banks and bank regulator(s);

There are limits to the effectiveness of codified, formal regulation;

The regulatory framework should promote simplicity and discourage complexity
with respect to regulation and to the structure of regulated entities;

The regulatory framework should have a broad rather than a narrow conception of
what drives individual behaviour within the regulatory process;

Regulation should encourage the development of excellence in banking, that is to
say, the development of banking as a “practice”;

The political and social objectives of regulation and competition must prevail over

economic ones, if there is a conflict.

In the seven sections which follow, each principle is explained and explored in turn.

Legitimacy

The postwar period of bank regulation brings to the forefront the importance of

legitimacy. The regulator and its regulations need to be regarded as legitimate by both the



regulated entities themselves, and by the public, given that an important rationale for bank
regulation is that it advances the public interest. The importance of the legitimacy of the
lawmaker or regulator, according to Tyler (2009, p. 313, 318), is that it generates “the feeling
of responsibility and obligation to follow the law, to accept the decisions of legal authorities,
and to co-operate with and help legal authorities to do their jobs” arguing that “legitimacy has
an influence upon behaviour that is equal to or greater than that of the risk of punishment.”
Legitimate orders are more likely to be stable because of their binding quality. Boulding
(1969, p. 3-7) analysed how and why central banks gain legitimacy and concluded that there
are six sources of a central bank’s legitimacy [4]. Two are particularly important. The first is
what Boulding (1969, p. 3) terms “payoffs.” There must be positive and visible “payoffs” to
society in exchange for the power which society vests in its central bank. Leslie O’Brien,
governor of the Bank of England from 1966 until 1973, recalled how the Bank enhanced its
status as a legitimate organization during and after the Second World War in part because it
had administered the control of foreign exchange so efficiently [5]. The second source is
“sacrifices” made by the regulated entity (such as when a bank complies with a regulation or
request, even though such compliance may be to the detriment of its own interests). Such
sacrifices signal the central bank’s legitimacy. On the other hand, once an institution demands
a great deal but gives very little in return its legitimacy will diminish Boulding (1969, p. 3)
argues. Its demands begin to lose their binding quality. The high levels of compliance with
regulation by the clearing banks in the postwar decades provide a strong indication that the
Bank and its regulations were legitimate. The regulatory framework needs to develop,
maintain and strengthen the legitimacy of the regulator and its regulations. The question to be
asked about any proposed new regulatory policy is whether it strengthens or weakens the

legitimacy of the regulator and its regulations.



Trust and trustworthiness

There has been a quite dramatic change in the way in which banks in the UK are
perceived by the public over the last thirty to forty years. In 2013, the British Social Attitudes
Survey 30 reported on “perceptions of how well major institutions are run.” In 1983, 90 per
cent of those asked regarded the banks as being well run. By 1994, the figure had fallen to 63
per cent and by 2012 was a mere 19 per cent. This was “probably the most dramatic change
of attitude registered in 30 years of British Social Attitudes”[6]. A plausible interpretation of
this finding is that there has been a precipitous decline in the perceived trustworthiness of
banks. A notable feature of the regulatory system in the earlier period, closely connected to
legitimacy, was trust and trustworthiness. In 1964, BBC Two broadcast a television series
“Men [sic] and Money: The City in the 1960s: A Portrait of the Bankers who Ran London’s
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‘Square Mile’” The second episode, “A Question of Confidence,” was subtitled “People Trust
Banks and the Banks Trust the Government”[7]. Nooteboom (2014, p. 159-61) suggests that
trust is linked to the concept of control because trust and control are both complements and
substitutes. On a continuum, control and trust can exist together sharing the continuum, or
control can replace trust, albeit never completely. Thus, the more one exerts control, the less
one relies upon trust. The fact that the Bank of England relied upon forms of regulation —
extra-legal (or non-statutory) and self-regulation — that lie more towards the trust than the
control end of the continuum was evidence of an assumption of trust. Although
trustworthiness may seem too abstract a concept to be of use in day-to-day supervision and
regulation this need not necessarily be the case, providing that trustworthiness can be
operationalized. O’Neill for example, argues that being trustworthy means being honest,

competent and reliable [8]. Nooteboom (2014, p. 159) sees trust as a “disposition” with

respect to someone’s competence and intentions. We place trust in another’s competence



(their “technical ability to act in line with agreements”) and in their intentions — the “will and
commitment” to act “according to the best of one’s ability, and not to cheat.” For Mayer ef al.
(July 1995, p. 717-20) a major proportion of trustworthiness is explained by the trustee’s
ability, their benevolence and their integrity. A trustworthy bank or banker is thus technically
competent, has integrity and has benevolent intentions towards their customers. O’Neill
(2014) argues that increasingly, regulation is seen as a substitute for trust; because an agent
cannot be trusted, regulation is required. She suggests that, on the contrary, regulation should
rest upon trust — it complements trust, as Nooteboom would see it. To see regulation as a
substitute for trust leads to an infinite regress: the agent cannot be trusted and so needs to be
regulated, the regulator of the agent cannot be trusted and therefore also needs to be
regulated, and so on. This logic is evident in the emergence in the last several years in many
countries of “fiscal watchdogs,” such as the Office for Budget Responsibility (OBR) in the
UK. The very existence of the OBR assumes that the existing apparatus for monitoring the
public finances cannot be trusted [9]. In the context of contemporary banking, Nooteboom’s
insight, that in situations of high uncertainty or in situations where monitoring is difficult one
necessarily becomes more reliant on trust, is salient. The regulatory framework needs
therefore to persuade or incentivize banks to develop, maintain and strengthen their
trustworthiness. As suggested by O’Neill, from a policy perspective this means that when the
provision of information is used as a regulatory tool the information submitted to the
regulator should provide (among other things) “adequate, useful and simple evidence” of that

bank’s trustworthiness [10].

Codification

Regulation today tends to be more formal and codified than in the earlier period.

According to Casu et al. (2015, p. 205) this is a response to bank failures and financial



innovation, as a result of which the “scope and complexity of financial regulation have
tended to grow almost continually.” Since the global financial crisis, the trend towards a style
of regulation which is formal and codified, and focused on structures — evident since the
1970s — has continued, as has the preference for detailed rules. These rules have tended
towards greater complexity reflecting the more complex nature of banks and the often global
nature of their operations [11]. To give one example, Basel III requires adherence to a
Liquidity Coverage Ratio “to promote the short-term resilience of the liquidity risk profile of
banks”[12]. This one ratio alone takes 75 pages to explicate.

In the aftermath of the global financial crisis, the risks associated with the growing
scope and complexity of regulation — and the concomitant codification of regulation — have
been exposed, however. The central weakness of increasingly formal and codified regulation
is that it encourages what McBarnet calls “legal engineering.” The codification and
formalization of regulation in the form of ‘hard’ law as a response to bank failures and crises,
may however, have the unintended consequence of contributing to them. Legal engineering,
McBarnet (2010, p. 72, 79) argues, was a causal factor in the recent crisis. She explains that
“creative compliance thrives on rule-based regulation, for tight specific rules provide
particularly solid material for legal engineers to work with,” arguing that “whatever
regulation is put in place, business — in this case banks — will routinely respond by seeking
out ways to circumvent it.” Counter-intuitively, codified regulation may be easier to
circumvent than regulation in other forms. The self-regulatory, 8 per cent cash ratio adhered
to by the London clearing banks purely by convention until 1971 was not possible to avoid
because the cash ratio for each clearing bank was shared with the other London clearing
banks as well as with the regulator through its inclusion on the “Monthly Statement of

Balances of London Clearing Banks.”
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In a similar vein, Marandola and Sinclair (2014, p. 6), following the philosopher John
Searle, argue that as we rethink bank regulation a distinction should be drawn between
“constitutive rules” and “regulative rules.” Regulative rules (Searle, 2005, p. 9) “are typically
in the form ‘Do X’.” A regulative rule might be to drive on the right-hand side of the road. In
contrast, the rules of football are constitutive ones. They “not only regulate but rather
constitute the very behaviour they regulate.” Marandola and Sinclair (2014, p. 6) suggest that
the focus since the crisis has been placed, incorrectly, upon rewriting “the regulative form of
rules and on those who allegedly broke these” whereas it should have been placed upon
rethinking those constitutive rules which were “damaged” in the crisis. For example, many
banks now make loans under the “originate-to-distribute” model of bank lending (as opposed
to the previous “originate-to-hold” model). A focus on regulative rules might seek to develop
and codify detailed, technical rules better to regulate loans made under the “originate-to-
distribute” model. A focus on constitutive rules might lead one to question whether
“originate-to-distribute” loans properly constitute banking.

The policy implication of this principle is that policymakers need to consider using
regulation in all its forms. In addition to codified regulation, constraints may be imposed in
non-statutory — or ‘soft law’ form and self-regulatory form. Policymakers should explore and

test which form of regulation is most appropriate, given the specific policy objective.

Simplicity

Highly complex regulation may have unintended consequences for the banking
system. First, it creates the risk of reduced competition, as complex regulation is a barrier to
entry into banking, leading to a system dominated by banks that are deemed ‘Too Big to
Fail’. Only large banks with well-resourced compliance and legal functions are able to

operate in a regulatory framework of highly complex rules. Second, highly complex
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regulation may be prone to regulatory capture in a way that is less likely with either simple
regulation or regulation in other forms. This might arise from the superior technical
knowledge of bank staff, as compared with the regulator. Third, the complexity of regulation
may render it ineffective according to Slattery and Nellis (2011, p. 1) because “regulators
have bounded rationality”|13]. Beck et al. (March 2016, p. 29), in their analysis of the
regulatory response to the global financial crisis in Europe, identify as an unresolved problem
the “ever-increasing complexity of the financial system” and recommend that complex
regulation be “complement[ed] [...] with some simple rules.” These consequences of
growing complexity point to a third guiding principle: increasing the complexity of regulation
is unlikely to prevent or reduce instability in the banking system and may even increase it.

In parallel with the increasingly complexity of regulation, individual financial
institutions have themselves become structurally more complex, often reflecting an increase
in the scope of their activities. Herring and Carmassi (April 2015: 4.1 Introduction) point out
that since the global financial crisis it has not been possible to stop or reverse the trend
towards complex financial institutions: “the overall degree of complexity (as measured by the
number of subsidiaries) has not decreased since the crisis.” Although a limitation of this
research is that they judge complexity according to a single measure (the number of
subsidiaries), there does seem to be an association between complexity, and size and scope.
Thus, the problem of ‘Too Big to Fail’ banks has not been resolved. Another dimension of
complexity is the transformation of clearing banks from specialist institutions — “boring
banks” — into what Johnson and Kwak (2011, p. 85, 215) refer to as “financial juggernauts”
or “financial ‘supermarkets’ that could provide the full range of financial services to both
retail and corporate customers, anywhere.” They argue that “all banks, including risk-seeking
ones, should be limited to a size where they do not threaten the stability of the financial

system.” Based on a sample of European Union headquartered banks for the period 1992 to
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2007, De Jonghe (2010, p. 414) suggests that “the shift to non-traditional banking activities
[...] reduces banking system stability.” Watson (2013, p. 7) posits that a tendency towards
complexity may be inherent not just to banking but to highly regulated industries generally.
There may be, he suggests, “an endogenous tendency for industries to increase complexity as
a means of dominating the regulatory debate or shutting others out.” The important point for
regulators suggest Herring and Carmassi (April 2015, p. 2) is that the existence of complex
banks “is itself a significant source of systemic risk.”

An insight into how regulators might think about the regulation of highly complex
systems is offered by the law of requisite variety, derived from cybernetics. According to this
law, in any regulatory process the variety in the regulator must be at least as great as the
variety in the system being regulated. Umpleby (December 1989, p. 586) observes that in the
face of complexity there is an almost natural tendency to respond with greater variety — or
complexity — in the regulator:

whenever one is confronted with a situation more complex than one can cope with,

there are only two ways to approach the problem — either increase the variety in the

regulator [...] or reduce the variety in the system being regulated. The first impulse of

people is usually to increase the variety in the regulator.
He argues that the second approach — that of reducing the variety in the system being
regulated — may more effective. If financial institutions (and / or the financial system within
which they operate) increase in variety, it may be difficult for the regulator to respond with
greater variety by, for example, creating a new specialist regulator. It may simply not have the
resources to do so. In this case, its only option would be to reduce the variety within the
system being regulated. Reforms such as the Volcker Rule in the US and the “ring-fencing”
of core retail banking from investment banking in the UK suggest that policymakers may be

adopting this approach.
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A third principle guiding the design of the regulatory framework should be to reduce
complexity in relation both to regulation and to the structures of regulated firms. The policy
implication of this principle is that regulation may be required to control the size and scope of
banks — an argument which has been articulated convincingly by Johnson and Kwak (2011, p.

215).

Regulation and individual behaviour

Regulators seek the highest possible levels of compliance with regulation so the
question of what motivates compliance with regulation — what drives compliant behaviour —
is therefore a fundamental one. Among other things, regulators’ responses to this question
inform the design of regulatory systems, particularly enforcement functions. Their answer is
influenced — perhaps too heavily — by the assumption that human behaviour is largely a
response to the risks and incentives in the environment. In a different and broader context —
the context of criminal justice — Tyler (2009, p. 308) points out that this assumption informs
the dominant approach currently to obtaining compliance with the law which he describes as
one of deterrence or “social control.” Law-breaking is deterred though the fear of
punishment. Individuals judge the risk attached to rule-breaking based on whether they are
likely to be caught and the severity of the potential punishment. In a regulatory context,
regulators have to “create and maintain a credible threat of punishment for wrongdoing”
(2009, p. 309). Indeed, a UK regulator the FCA asserts that “credible deterrence is central to
our enforcement work”’[14].

At several points in this article the role of incentives in ensuring compliance with
regulation has been assumed (see principles two, five and six, for example). This reflects the
pre-eminence of an incentives-based view of the regulatory process in which non-compliance

punished. (Compliance is rarely — if ever — rewarded, however.) The prominent role of
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incentives in regulation may reflect a broader trend for the growing use of incentives in many
aspects of everyday life (Sandel, 2012, p. 43-91). That notwithstanding, it should be borne in
mind that the “calculative / incentive-driven individual” is only one of several models of
compliance motivation (Feldman 2011, pp. 335-46). Individuals might comply with
regulation for reasons other than that they have been incentivized to do so. They may be
motivated to comply because the regulations emanate from a legitimate authority, for
example.

MacNeil and O’Brien (2010, p. 3) suggest that the fundamental issue to be addressed
in the wake of the global financial crisis may be much broader than badly-designed incentives
arguing that “the unrelenting focus on the punishment of individual malefactors serves to
obscure [a] much more fundamental problem. Corporate malfeasance and misfeasance on the
scale witnessed cannot be readily explained by individual turpitude.” Cairns (2014, p. 239)
emphasises the importance of changing the organizational culture of financial institutions
through corporate governance reform as an appropriate response to the crisis. A response
which focuses solely on regulatory reform will be “insufficient to change the culture within
the financial system.” As Schein (2010, Exhibit 2.1) has observed, consideration of
organizational culture introduces the dimension of values because culture and values are
intertwined. At the deepest level of an organizational culture, the culture consists of the
organizations “unconscious, taken-for-granted beliefs and values.” Organizational culture was
the focus of a post-crisis report by Spicer et al. (2014, pp. 12-13) on retail banking which
noted that:

There is a consensus that if we are to avoid a re-run of the financial crisis, it is vital to

profoundly change the culture of banking. At the same time, there is a recognition that

changing the culture of banking is difficult. A new culture can’t just be regulated into

being. Rather, culture change is something banks themselves must take responsibility
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for and be held accountable for. Broader change in the industry culture should be a

matter of collective action.
This strong focus on culture signals an implicit recognition of the importance of attitudes and
values, including social values, as drivers of behaviour. This is not to suggest that non-
compliance with regulation by individuals should not be deterred or punished. Indeed, as
Kane (2009, p. 317) argues, one of the four key duties of a supervisor is their duty of “prompt
corrective action” meaning that they “should stand ready to discipline rule-breakers whenever
a violation is observed”[15]. A focus on culture does, however, broaden regulators’
understanding of what motivates human behaviour. Based on interviews with white-collar
criminals, Soltes (2016, pp. 62-3, 314) makes the point that by relying upon the notion of
“bad apples” we underestimate the “significant role played by context and the surrounding
culture.” The correct way to frame our question, Soltes argues, is in terms of why people
make bad decisions, rather than on innate characteristics. These bad decisions come about
because we over-rely on “faulty intuition”, we under-utilise “deliberative reasoning” and we

have insufficient “exposure to differing viewpoints.”

As Crane and Matten (2010, pp. 148-76) have noted in the context of ethical decision-
making, decisions are affected by a range of individual factors and situational factors. While
situational factors include rewards, they also include organisational culture. Individual factors
include personal values, personal integrity and our capacity for “moral imagination.” Tyler
and Darley (2000, p. 715, 708) posit an alternative to the deterrence theory of compliance
which they refer to as a “value-based perspective” which focuses on influencing social values
to achieve compliance. Effective regulation must reinforce and strengthen support for values
such as stability in banking, high professional standards in banking, and compliance with

bank regulation [16].
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Banking as a practice

A sixth guiding principle of regulation should be to develop banking as a ‘practice’, in
the sense used in virtue ethics. MacIntyre (2007, p. 187) defines a practice as: “any coherent
and complex form of socially established co-operative human activity through which goods
internal to that form of activity are realized in the course of trying to achieve those standards
of excellence which are appropriate to, and partially definitive of, that form of activity” [17].
Goods internal to the activity of banking are “goods of excellence.” They derive from the
exercise of the virtues. An internal good in the context of banking might be ‘trustworthiness’,
generated through the exercise of virtues such as honesty, reliability and competence. Internal
goods are contrasted with external goods, or “goods of effectiveness.” These external goods
are those things which are always some individual’s property and possession and might
include profits, dividends, share price, money, status, power, fame or prestige (2007, p. 188,
190). The pursuit of external goods, if taken to the extreme, can corrupt the practice of
banking. More broadly, if society focuses solely upon the pursuit of external goods, argues
Maclntyre (2007, p. 196) competitiveness will be the dominant or even exclusive feature of
that society, as a result of which the virtues may decline or disappear: “We should therefore
expect that, if in a particular society the pursuit of external goods were to become dominant,
the concept of the virtues might suffer first attrition and then perhaps something near total
effacement, although simulacra might abound.”

The regulatory system should persuade or incentivize the pursuit of internal goods
within the practice of banking. This is important for two reasons. First, a focus on banking as
a practice will act as a counterweight to the underlying corporate governance assumption of
shareholder primacy, with its pursuit of “goods of effectiveness.” Second, such a focus would

complement moves to professionalize banking in the aftermath of the global financial crisis
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[18]. The 2013 report “Changing Banking for Good” observed that, although a professional
qualification had never been a formal requirement for being a banker, there has been a steep
decline in membership of the professional body for banks, the Chartered Institute of Bankers,
in recent decades:
In the 1980s, there were as many as 150,000 members of what was then the Chartered
Institute of Bankers (CIB), and approximately 10,000 members of the Chartered
Institute of Bankers in Scotland (CIOBS). CIB membership had fallen to no more
than 22,000 by 2010, with CIOBS/Institute membership remaining relatively constant
at 10,500. It is clear, however, that of the approximately 450,000 individuals
employed in UK banking today, only a small proportion are professionally qualified in
banking and members of a recognized professional body for bankers. In particular,
only a small proportion of senior bankers are members of a recognized professional
body for bankers [19].
It is worth noting in this context how banks’ views as to what makes a suitable bank
employee have changed, a process which began in the early 1970s. In 1971 the Midland Bank
engaged McKinsey and Company, Inc. to carry out a review of its activities. Among other
things, McKinsey’s report recommended that there should be a change in the underlying
philosophy for evaluating the performance of bank employees. Its recommendation had a
highly contemporary ring: “we recommend that the bank should change its performance
assessment from one based on personality traits to one based on achievement of results”[20].
The policy implication of this principle is that bank regulatory policies must
encourage and / or incentivize the pursuit of professional excellence in banking at both the
individual and the organisational level. Once the UK leaves the EU it would be a serious
error to engage in a bank regulatory ‘race to the bottom’. On the contrary, regulatory policy

must support the highest possible standards of banking in the world.
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Objectives of regulation and competition

Bank regulation and competition policy should work in an integrated way towards
four objectives, each of which advances the public interest. They have two social objectives.
The first is to support the stability of the banking system by minimising the risk of systemic
banking crises. Stability is a guiding objective of bank and financial system regulation
because financial and banking crises can have severe social and economic consequences.
Moreover, banking crises have become more prevalent since the 1970s. As for their costs and
consequences, the cost of the global financial crisis to the US economy over the period 2008
to 2023 has been “conservatively” estimated by Atkinson et al. (July 2013, p. 2) to be
between $6 trillion and $14 trillion in 2012 dollars. According to Eurostat, approved state aid
measures in the EU between October 2008 and October 2010 in response to the crisis
amounted to €4.6 trillion, while in 2009 alone the GDP of the EU contracted by 6 per cent
due to the crisis-induced recession [21]. A second social objective of bank regulation and
competition policy is to ensure the highest possible standards of banking and its development
as a ‘practice’, as discussed under principle six. This particular objective is directed towards
the protection of consumers of bank products and services, a sector in which there is often
great asymmetry of information between provider and consumer, to the provider’s benefit.
This asymmetry has sometimes been exploited, as evidenced in the UK with the sale of
Payment Protection Insurance. These first two objectives can be considered social objectives,
defining that term broadly, because a stable banking system in which very high standards
prevail has major implications for people’s sense of security and stability.

Regulation and competition policy have a political purpose and the third policy
objective is a political one, although it is rarely if ever framed as such. A banking industry

with a few large banks may optimize productive efficiency in the industry because those
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banks may take advantage of economies of scale and scope. However, those few large banks
may be or become ‘Too Big to Fail’, thereby undermining the political objective of dispersing
power. This purpose of this objective is to prevent the development of a concentration of
power, by controlling the power of private economic interests. It seeks to reduce the risk of
the emergence of ‘Too Big to Fail” banks and is also works as a defence against the process of
regulatory capture [22]. As Novak (2014, p. 43) observes, regulation is a response to the age-
old political problem of “business corrupting the body politic.” Finally, regulation and
competition have a fourth objective, the economic objective of ensuring productive and
allocative efficiency in the industry.

Competition and regulation and the institutional framework within which banks
operate all impose constraints. Each may play a role in advancing the social, political and
economic objectives of bank regulation. Ideally the policy goals of competition and
regulation will be both consistent and complementary, and also consistent with the wider
institutional framework. They may, however, be in tension. This tension was acknowledged
in the postwar period and was one reason for the authorities’ reluctance to dismantle the
clearing banking cartel which, although it moderated competition, was seen as a stabilizing
phenomenon. A tension is evident in that the primary goal of competition policy may be to
maximize the productive efficiency of the banking sector whereas regulatory policy may have
the social goal of ensuring stability in banking. Competition policy focusing on efficiency
may lean towards lower barriers to entry into banking while regulatory policy may favour
higher ones, possibly at the expense of efficiency. The political goal of preventing monopoly
may conflict with the competition objective of productive efficiency given that a banking
industry with a few large banks may be able to take advantage of economies of scale and
scope. On the other hand, those few large banks may be or become ‘Too Big to Fail’, thereby

undermining the political objective of dispersing power. How should these tensions or



20

conflicts be resolved? In regulatory policymaking the default position should be that the

social and political objective(s) of bank regulation should prevail over the economic objective

of allocative efficiency. If objectives other than efficiency are to be prioritised, however, this

is likely have cost implications which may well increase the price of banking and financial

services to consumers.

Conclusion

The primary purpose of this article is to set out seven guiding principles for effective

bank regulation, drawing on research into the nature of bank regulation in the twenty-five to

thirty years after the Second World War, so that they may be subject to academic criticism.

They are as follows:

1.

The basis of effective regulation is the legitimacy of the regulator(s) and of the
regulations;

An effective regulatory framework depends upon the placing and accepting of
trust. This in turn depends upon trustworthy banks and bank regulator(s);
There are limits to the effectiveness of codified, formal regulation;

The regulatory framework should promote simplicity and discourage
complexity with respect to regulation and to the structure of regulated entities;
The regulatory framework should have a broad rather than a narrow
conception of what drives individual behaviour within the regulatory process;
Regulation should encourage the development of excellence in banking, that is
to say, the development of banking as a “practice”;

The political and social objectives of regulation and competition must prevail

over economic ones, if there is a conflict.
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“Core Principles for Effective Banking Supervision,” Bank for International Settlements,
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behaviour. Bounded rationality would apply to those regulating as well as those being
regulated. See Jones (1999).

14 «“Enforcement,” Financial Conduct Authority, accessed 11 June 2019,
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15 The other key duties are: a duty of vision, a duty of efficient operation and a duty of
conscientious representation.

18 The president of the Federal Reserve Bank of Philadelphia from 1970 to 1981 David P.
Eastburn (1970) argued that, “The Fed must try to influence society’s choice of values as well
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