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Gender, International Law and Human Rights
Nora Honkala
Introduction
The scope of international law has grown significantly and it now covers areas as diverse as
the regulation of space, international trade, the environment, laws of war and international
human rights, to name a few. The mainstream view is that international law concerns the
rules and obligations of states. Broadly, this means that substantive international law applies
to states, which have legal personality and thus legal standing. As such, statehood is
fundamental to how one understands and uses international law. This is not to say that the
concept of the state is without contention. It is merely to suggest the traditional assumption
that is presupposed when speaking of the ‘context’ of international law. This traditional view
is stated within the jurisprudence of the International Court of Justice in a seminal case from
1927 commonly known as the ‘Lotus’ case:
International law governs relations between independent States. The rules of law
binding upon States therefore emanate from their own free will as expressed in conventions
or by usages generally accepted as expressing principles of law and established in order to
regulate the relations between these co-existing independent communities or with a view to
the achievement of common aims.1
Although states are no longer the exclusive subjects of the international system
where other entities such as international organisations and, to a more limited extent,
individuals are now recognised as having some measure of legal personality, states remain
the primary subjects of international law. In light of this mainstream view, what might be
the role and significance of gender?
Feminist interventions into international law have been relatively recent, really only
starting with the publication of Charlesworth, Chinkin and Wright’s ground-breaking
‘Feminist Approaches to International Law’ in 1991.2 A diverse range of topics has since been
debated, and the two debates discussed here are inspired by scholars challenging
international law from an appreciation of gender and the international legal order. The first
debate concerns the question of whether the traditional structures of international law are
themselves gendered. The second focuses on one area of international law, human rights,
that has been said to pose challenges to state sovereignty. Human rights is an area of
international law in which the role of the individual has been significantly strengthened. A
number of international treaties enable the individual to bring a claim against a state for
their human rights violations, either through international or regional mechanisms. How a
state treats people within their jurisdiction may no longer therefore be said to be solely its
own business. Given such central concepts as equality and non-discrimination, many have
viewed human rights as a conducive space to challenge gendered inequalities, while others
maintain scepticism about the usefulness of this arena.
Debate 1: Is international Society Gendered?
(a) Gender and the Institutional Character of International Society

1

S S Lotus (1927) (Judgement) Series A No.9 Permanent Court of International Justice, p.18, at note
11.
2
Hilary Charlesworth, Christine Chinkin and Shelley Wright ‘Feminist Approaches to International Law
(1991) 85 American Journal of International Law 613.

1

Women remain unrepresented or underrepresented in national and global decision-making
processes. Very few states have female heads of state, equal representation in parliaments
or large numbers of female diplomats. According to the UN, there are currently ten women
serving as heads of states and only 22.8 percent of all national parliamentarians are
women.3 States, feminists claim, are patriarchal structures as they not only exclude women
from elite positions and decision-making roles but also because ‘they are based on the
concentration of power in, and control by, an elite as well as the domestic legitimation of a
monopoly over the use of force to maintain that control’.4 Radical feminists such as
Catharine MacKinnon view the state as male and law as instrumental in institutionalising the
power of men over women, as well as institutionalizing power in its male form.5
Some legal scholars such as Fernando Tesón have argued that although women may
be ‘statistically underrepresented’, this is not necessarily unjust. 6 For Tesón, this
underrepresentation is only an injustice in situations where the state is preventing women
from exercising their right to political participation.7 He describes an example of this kind of
injustice when a state discriminates against women in its processes for admission to the
diplomatic services.8 Feminist scholars have pointed out the hollowness of this type of
formal equality argument as it fails to engage with the many economic, social and cultural
barriers that women continue to face around the world. For example, the nature of foreign
service deployment, including long-term posts around the world, may have different
implications for men and women. Historically it has been the diplomats’ wives who have
with their unpaid work contributed to the sustaining of an atmosphere conducive to
diplomacy.9 Such an integral part were these ‘wifely duties’ to the service of his government
that it was not until 1972 that American diplomats’ wives stopped being assessed in their
husbands’ efficiency reports.10 Nor was it until 1972 that British and American married
women could serve as diplomats. From a feminist perspective, Tesón’s limited formal
equality argument is not enough, as it can only offer equality when women and men are in
the same position.11 It does not address the underlying causes of the inequalities because it
assumes a world where people are autonomous individuals making free choices starting a
“race” from the same position.12 As Nicola Lacey points out, the position is inadequate to
analyse a world in which the distribution of goods and opportunities are structured along
gender lines.13
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The structures of international organisations continue to reflect those of the
states,14 the United Nations being no exception. Negative correlation between level and
representation of women persists, or in other words, the higher the position, the less
representation of women. 15 Even in the human rights bodies, women remain largely
underrepresented.
Two practical examples can be used to explore the gender implications of
international institutions and their mechanisms; the International Court of Justice (ICJ) and
the Security Council. The example of the ICJ is significant as it has a ‘special function in
creation and progressive development of international law’.16 Before the appointments in
2010 of two women judges, there had only been one woman judge in the history of the ICJ.17
This underrepresentation is relevant for two reasons. First, there is an inherent problem
with women being excluded from decision-making processes that have an influence on their
daily lives. Second, the long-term domination of institutions or bodies of political power has
resulted in the view that issues traditionally of concern to men are viewed as general human
concern,18 while those which are considered ‘women’s concerns’ are relegated to a special
and limited category at the margins.19 Before so-called gender mainstreaming in the UN for
instance, ‘women’s issues’ were dealt with in one sector only – namely, the United Nations
Development Fund for Women (UNIFEM). Nowadays, the UN pursues a ‘dual track’
approach that includes women inside mainstream institutions, as well as maintaining
women-specific institutions and programmes.20 Whether gender mainstreaming has been
successful, however, has been a subject of debate. 21
What about the institutional character of the international body that is considered
to be the most powerful; the Security Council? Because so few women have served
throughout the history of the Security Council, feminists have argued that women’s voices
have been virtually excluded from the major international political and security decisions.22
This is despite the fact that, as Ann Tickner comments, women have a strong history of
organising around issues of war and peace.23 It was not until 2000 that the Security Council
formally acknowledged the necessity of women’s participation to achieving and sustaining
peace. In 2000, the Security Council in its Resolution 1325 ‘reaffirmed the important role of
women in the resolution and prevention of conflicts’ and stressed the importance of equal
14
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participation and ‘full involvement in all efforts for the maintenance and promotion of peace
and security’. 24 It was the first Security Council Resolution that addressed the
disproportionate effect of armed conflict on women. Together with a number of other
resolutions, it forms part of the Security Council’s women, peace and security agenda.
Although currently six of the 15 Security Council members are women, according to the UN,
out of the 504 agreements signed since the resolution, only 27 % included references to
women.25 Of course, merely including references to women in agreements does not equal
empowerment of women in the processes. Indeed, between 1992 and 2011, 4 % of the
signatories of peace agreements and less than 10% of negotiators of peace agreements
were women. 26 Beyond merely calling for equal representation in decision-making
processes, activists and scholars have called for a more substantial engagement with
feminist critiques. For instance, Gina Heathcote argues that a feminist reappraisal of
women’s participation needs to integrate recognition and understanding of the intersection
between race and gender.27 She has also stressed the importance of critiquing the ways in
which military force has remained embedded in the women, peace and security agenda and
has come to be framed as a solution to systematic sexual violence.28 Feminist scholarship,
instead, has highlighted the need to examine social and cultural causes of violence against
women and to focus on preventative strategies, together with re-imagining the basic norms
and values that shape international law.29 These types of strategies challenge the normative
character of international law.
(b) Feminist Engagements with the Normative Character of international law
The institutional image discussed above is a practical one. In contrast, the idea that the
international society possesses a normative character is by and large a matter for theory.
While it is not possible to do justice to the diversity of feminist engagements with the
normative structure of international law in such a short space, a few preliminary points can
be made with a view to encourage further engagement with the scholarship in this regard. It
is worthwhile to remember that the integration of practice and theory is an important
feature of feminist enquiry and that the feminist project in international law is both
normative and political.
Feminists critique the assumption that international norms directed at individuals
within states are universally applicable and neutral, and argue that such principles affect
women and men (and other groups) differently. As a consequence, uncritical acceptance of
those principles can silence or discount women’s experiences of them. Uncovering the
silences within a discipline is a familiar feminist method that questions the objectivity of a
discipline, as well as the ways in which law distinguishes certain issues as irrelevant or of
little significance. 30 In a Symposium on ‘Method in International Law’, where several
approaches to international law were represented by eminent jurists, Charlesworth noted
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that none of them had displayed any concern with gender, or with the position of women,
as an international issue.31 Feminists have also claimed that not only does the silence of
women exist throughout international law, it is an integral part of the structure of the
international legal order and a critical element in maintaining its stability.32 This matter has
been recognised by critical legal scholarship more generally. Martti Koskenniemi has argued
that the international legal concept of statehood has existed to privilege some voices at the
expense of others.33 In this light, there is much to agree with Charlesworth’s suggestion that
women form the largest group whose interests remain stifled by the structure of the state
and its sovereignty.34
Using feminist legal theory to inform the challenging of structures that favour the
priorities of small number of elite men (and women) in positions of power at the expense of
addressing pervasive economic, social and political inequalities offers potential for the
progressive development of international law. Feminists engaging with international law
have sought to deconstruct international law norms to expose their structural biases and to
question the value systems that underlie the privileging and prioritizing of certain issues
over others. Questioning how power operates through the structures and values of the
international legal order has therefore been central to feminist enquiry. In line with the
political project, feminists have also sought ways in which to reconstruct international law
and to transform its practice as well as its normative structures for progressive ends.
Some scholars, such as Karen Knop, see opportunities for women in rejecting the
centrality of the state, for instance through non-state groups and networks that make up
international civil society in order to influence the development, interpretation and
implementation of international law by states.35 Women’s interests and concerns are not
defined by state borders, but are rather shaped by gender, sexual orientation, culture and
other factors.36 For many, the most successful strategies remain attuned to and grounded in
local grassroots feminist activism that reflect the specificity and diversity of women’s lived
experiences and concerns. Others stress the need to focus on the gendered impact of
globalisation and to develop global feminist alliances, or in the words of Chandra Mohanty
to build ‘transnational feminist solidarity’.37 Readers interested to explore how this might
look in practice may wish to refer to a collection on ‘New Directions in Feminism and Human
Rights’.38
For those seeking to challenge the patriarchal structures of international law, the
dilemma of how to best engage with international law remains a significant one. Feminists
have both been wary of the consequences of working within the mainstream structures and
thereby reproducing unequal power relations as well as the potential risk of remaining in the
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margins associated with rejecting those structures and working outside their boundaries.
Some of these contestations can be viewed through the lens of feminist engagement with
human rights law, discussed in the following section.

Debate 2: Can International Human Rights Tackle Gender Inequality?
(a) Challenges to Rights
Some feminists do not view rights as the appropriate strategy to challenge gendered
inequalities. A frequent criticism of rights discourse within national contexts has been that
formal guarantees of equality through rights do not necessarily bring with them substantive
equality.39 Carol Smart has illustrated this through the example of the right to abortion: ‘the
law may concede a right but if the State refuses to fund abortions…it is an empty right’.40 In
the international human rights arena, formally all human rights are declared “universal,
indivisible, interdependent and interrelated”.41 That being said, this point of view about
human rights masks a “deep and enduring disagreement” over the status of economic, social
and cultural rights.42 In general, traditional civil and political rights have received far greater
attention with disproportionate consequences for women, as many of the violations of
human rights suffered by women are bound up with inequalities in the economic and social
spheres. Normative hierarchies and political decisions inherent in reservations to
international treaties are evident when comparing the reservations between CEDAW and
CERD.43 This is also clear from practice and international jurisprudence. For instance, in 1970
in the Namibia Advisory Opinion44, the ICJ stated explicitly that South African government’s
practice of apartheid amounted to a flagrant violation of the purposes and principles of the
Charter of the United Nations. No such cases exist with regards to discrimination based on
sex/gender.
Another criticism of the usefulness of rights entails concerns over the proliferation
of competing rights, such as children’s rights and men’s rights, which may produce
counterclaims to women’s rights.45 There is nothing inherent in the rights analysis to
provide guidance on how tensions between different persons’ invocation of their competing
rights claims can be resolved without resort to a utilitarian calculus.46 Similarly, rights claims
can also be bound up with competing interests. While the Convention on the Elimination of
All Forms of Discrimination Against Women (CEDAW) is one of the most ratified human
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rights conventions,47 there remain extensive reservations to this treaty. Extensive criticism
has been voiced with regard to these reservations being contrary to the aim of the treaty; to
eradicate discrimination against women in all its forms.48
Some states have based their objections to CEDAW provisions on conflicting principles or
rules in a religion or a culture.49 Even though the CEDAW Committee has since its inception
consistently stressed that using national, traditional, cultural or religious reasons as excuses
for violations of women’s rights is not acceptable.50 The Committee has insisted that some
of these reservations are ‘incompatible’ with the object and purpose of the Convention and
should be reviewed, modified or withdrawn.51 The Committee, however, has no power to do
more than to condemn the reservations and encourage their removal. Yet reservations are
said to exemplify some of the major obstacles for effective application of CEDAW as a
whole.52
While noting that some of the uses of culture can be “profoundly conservatizing”,
Dianne Otto has critiqued some of the references to culture as the source of stereotyped
gender attitudes and ‘custom’ as the basis for discrimination.53 She notes that these are
sometimes read by Western feminists to justify efforts to abolish non-Western cultural
practices, rather than questioning the specific politics of culture54. Otto warns that this
contributes to neocolonial narratives of women as powerless victims of their tradition, a
central concern raised by postcolonial feminist scholars such as Chandra Mohanty, Ratna
Kapur and Sherene Razack.55 Arati Rao has stressed the importance of asking whose culture
is being invoked and who are its primary beneficiaries when evaluating claims based on
culture. In this way, she suggests that by placing the very nature of culture in its historical
context and investigating the status of the interpreter, we can better understand ‘the ease
with which women become instrumentalised in larger battles for political, economic,
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military and discursive battles in the international arena’.56 All in all, as Deborah Rhode has
argued, rights discourse presents a challenge for women because a rights analysis of itself is
incapable of resolving complex social issues, which require structural changes in society.57
Feminists have also argued that universal human attributes posited in liberal
political theory which has shaped human rights discourse are examples of false
universalisation from a particular, dominant male standpoint. 58 While many activists,
scholars and policy-makers have contested the masculinist underpinnings of human rights
law in order to seek the emancipatory potential of human rights, others have argued that
some feminist interventions have played into reproducing other hierarchies.59 In response to
this, Otto suggests building feminist and queer coalitions that would challenge the
dichotomy between male and female and its associated asymmetry and adopt an
understanding of gender as performative.60
There is, of course, an important political dimension added to the question of who is
using rights discourse and within which paradigm. Women’s rights can be at risk of being coopted by agendas that do not advance women’s rights.61 For instance, the rhetoric of
advancement of women’s rights in Afghanistan during the 2001 intervention illustrates this
risk. Gender was used in this context to invoke images of “saving the uneducated, corporally
punished, burqa-clad women”62 in connection with and as a justification for the deployment
of military force. This echoes Orford’s warnings of the difficulties with feminist engagements
with international law’s “civilising mission”, in which feminists could only contribute by
seeking to protect the weak through the rule of law.63 She cautions against international
law’s understandings of women principally as victims of conflict, rather than as contributors
or active participants.64

(b) Possibilities of Rights
Although feminist critiques of liberal rights have pointed to the various problems and
challenges of rights discourse, many scholars have argued for the potential of human rights
discourse for challenging gendered inequalities. Two interconnected arguments can be
outlined here.
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First, some view rights interpretations as open to feminist theorizing due to their
potential flexibility. Jennifer Nedelsky points out that, as rights define and structure the
relationship of power, the task is to foster interpretations that promote relations of
equality.65 Stephanie Palmer sees the potential in international human rights law as an
opportunity to introduce perspectives and experiences into the courts that have been
consistently excluded or marginalised in national contexts.66 In this view, feminist insights
can be brought into law through rights.67 Similarly, MacKinnon has argued that international
law can provide new grounds for theory and action, where national struggles might have
failed.68
Second, some feminists see the potential in rights to be effective in connecting
together the political demands for progressive change. 69 Because women are in a
disadvantaged position in societies in a range of ways, rights discourse offers a recognised
vocabulary in which to frame political and social wrongs.70 A traditional approach to human
rights views them as a framework of basic values and conceptions of a ‘good society’.71 This
is exemplified by Richard Bilder’s comment that ‘to assert that a particular social claim is a
human right is to vest it emotionally and morally with an especially high order of
legitimacy’. 72 Some feminist international law scholars recognise this symbolic power
inherent in claims based on international law and argue that it can carry considerable
political force.73 Charlesworth and Chinkin argue that the discourse of rights is especially
powerful as it is the ‘dominant progressive moral philosophy’, which presents itself as a
persuasive social movement that operates at a global level.74 They contend that political
power of a rights-oriented framework cannot be ignored or discarded as irrelevant.75
However, they also note the importance of engaging with and contesting its parameters in
order to employ it usefully for women.76 Speaking in the US context, Patricia Williams has
described the talk of rights as ‘the magic wand of visibility and invisibility, of inclusion and
exclusion, of power and no power’.77 For Williams, ‘the problem of rights is not that the
discourse is itself constricting but that it exists in a constricted referential universe’.78
Conclusion
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While it can be said that gender issues are now firmly on the international agenda, debate
remains about the success of this perceived visibility. For instance, gender mainstreaming,
while increasing women’s participation in the institutional arena, has been criticised for not
fundamentally challenging the structural biases of international institutions or international
law. Similarly, international human rights law poses both challenges and possibilities for
feminist activists and scholars and contestations between how best to advance feminist
goals remain a subject of intense debate. While some feminists do not see rights as the
appropriate strategy for tackling gender inequality, others argue for the transformative
potential in engaging with rights discourse, alongside other social, economic and political
strategies. It is clear that scholarship that engages with gender and international law today is
rich and diverse. In a world where women continue to be more deeply affected by such
complex issues as poverty and intersectional inequalities, globalisation and climate change,
for those committed to gender justice finding ways in which to engage with international
law for progressive ends remains a necessary struggle.
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